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A. 

JURISDICTIONAL STATEMENT. 

This is ail appeal from a Decision and Order of the 
Federal Communications Commission denying appellant’s 
application to reconstruct station AYADC, Akron, Ohio for 
operation on 1220 kilocycles and granting an application 
of the AVGAR Broadcasting Company to reconstruct sta¬ 
tion AVGAR at Cleveland, Ohio for operation on that same 
frequency (R. 2117, App. 9). The Commission’s Decision 
and Order were adopted November 3, 1943, rehearing was 
denied December 21, 1943 (R. 2229, 2238), and this appeal 
noted January 7, 1944. Appellant invokes the jurisdiction 
of* this Court under Section 402 (b)(1) of the Communica¬ 
tions Act of 1934 as a person whose application for con¬ 
struction permit has been denied and under Section 402 
(b)(2) of the Act as a person aggrieved and whose inter¬ 
ests are adversely affected by the granting of the applica¬ 
tion of the AA 7 GAR Broadcasting Company. 


B. 

STATEMENT OF THE CASE. 

! Appellant, an individual, is the owner of broadcast sta¬ 
tion AVADC at Akron, Ohio which he is licensed to operate 
with power of 5 kilowatts, unlimited time on a frequency 
of 1350 kilocycles. 

The AA^GAR Broadcasting Company, an Ohio corpora¬ 
tion, is the owner of broadcast station AA’GAR at Cleve¬ 
land, Ohio which it is now licensed to operate unlimited 
time with power of 5 kilowatts day, one kilowatt night on 
1480 kilocycles. 

On or about January 6, 1940, AVGAR Broadcasting Com¬ 
pany filed an application with the Commission which re¬ 
quested a change in frequency to 730 kilocycles with 10 
kilowatts power, unlimited time for AVGAR (R. 2). By an 
amendment dated February 8, 1941, this application was 
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changed to request 1220 kilocycles with 50 kilowatts power 
(R. 57). On March 25, 1942, the application was again 
amended to request 1220 kilocycles with 5 kilowatts power 
(R, 424). 

Meanwhile, on February 10, 1942, appellant filed his ap¬ 
plication to use 1220 kilocycles with 50 kilowatts power un¬ 
limited time employing a directive antenna for WADC, 
I Akron (R. 628). The WGAR and WADC applications were 
for the same frequency and were mutually exclusive. 

Neither the WGAR nor the WADC application for 1220 
kilocycles could have been granted without causing serious 
i interference to station WHBC operated by the Ohio Broad- 
i casting Company at Canton, Ohio with power of 250 watts, 
unlimited time on the next adjacent channel of 1230 kilo¬ 
cycles. To avoid this conflict, the WGAR Broadcasting 
i Company proposed that WIIBC’s frequency be changed to 
1480 kilocycles (the frequency to be vacated by WGAR) 
and Ohio Broadcasting Company, being favorably disposed 
to such an arrangement, filed an application for 1480 kilo- 
! cycles on October 1, 1941 (R. 558). 

Appellant proposed to resolve the conflict between his 
application and WHBC by the same method—i. e., he pro¬ 
posed that WHBC be assigned to 1350 kilocycles, the fre¬ 
quency to be vacated by WADC. Under the Commission’s 
rules and regulations, Ohio Broadcasting Company was 
not eligible to file a second application (FCC Regulations, 
Sec. 1.368) but indicated its willingness to accept 1350 
kilocycles (R. 1445-6). 

On April 7, 1942, the Commission announced that, hav¬ 
ing been unable from an examination of the three applica¬ 
tions to conclude that public interest would be served by 
1 granting any of them, it had designated the applications 
for hearing and on May 11,1942, it addressd to each of the 
applicants formal notices of a consolidated hearing (R. 
732, 737, 742, App. 5 and 7). 

One of the issues raised in appellant’s Notice was 
! whether interference would result to station WCAU, Phila- 
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delphia operating; on 1210 kilocycles if appellant’s applica¬ 
tion were granted. WCAU Broadcasting Company peti¬ 
tioned to intervene on this issue (R. 765) and on June 10, 
1942, its petition was granted (R. 772). 

There were thus two primary parties to the hearing— 
WGAR and WADC—competing applicants for 1220 kilo¬ 
cycles; WHBC, a secondary applicant for 1480 kilocycles 
but prepared to accept 1350 kilocycles; and WCAU, an in- 
tervenor in opposition to the WADC application. 

Hearings were held before an examiner of the Commis¬ 
sion June 22-25, 1942 and again on December 11 and 16, 
1942 (R. 780, et. seq., 1914 et seq.). All parties to the hear¬ 
ing filed proposed Findings of Fact and Conclusions of 
Law in August 1942 and again in January 1943. On Septem¬ 
ber 14, 1943 the Commission released “Proposed Findings 
of Fact and Conclusions” (adopted September 7, 1943) 
which disclosed its intention to deny the WADC application 
and to grant the applications of WGAR and WHBC (R. 
2117). 

At this point it first became apparent that the Commis¬ 
sion was about to commit the errors which underlie this 
appeal. Though these errors are more fully discussed later, 
they may be summarized here as follows: 

(a) The Commission’s failure to determine the 

' individual merits of the WGAR and WADC applica¬ 
tions on the basis of the issues contained in the Notices 
of Hearing. 

(b) The Commission’s failure to treat the WGAR 
and WADC applications as competitive notwithstand¬ 
ing that they had been consolidated for hearing and 

i are specifically recognized as mutually exclusive in its 
final Decision and Order. 

Appellant filed exceptions to the “Proposed Findings 
and Conclusions” of September 7, 1943 and requested oral 
argument (R. 2135); the other parties indicated their de¬ 
sire to participate; all parties filed briefs and argument 
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was held before four members of the Commission on No¬ 
vember 3, 1943. On the same day the Commission adopted 
without change as its final decision the “Proposed Findings 
and Conclusions” of September 7, 1943 and gave notice of 
its action on November 5, 1943 (R. 2213, App. 33). 

Appellant petitioned for rehearing on November 24, 1943, 
assigning all the errors relied upon here except the Com¬ 
mission’s Order denying rehearing which was entered on 
December 21, 1943. Appellant filed his Notice of Appeal 
January 7, 1944 (App. 1). "WGAR Broadcasting Com¬ 
pany’s notice of intention to intervene is dated January 
27,1944. 


C. 

STATUTES AND REGULATIONS INVOLVED. 

Communications Act of 1934: 

Sec. 303(q): 

“Have authority to require the painting and/or il¬ 
lumination of radio towers if and when in its judg¬ 
ment such towers constitute, or there is a reasonable 
possibility that they may constitute, a menace to air 
navigation.” 

Sec. 308 (a): 

“The Commission may grant licenses, renewal of 
licenses, and modification of licenses only upon written 
application therefor received by it. * * *” 

Sec. 309(a) : 

“If upon examination of any application for a sta¬ 
tion license or for the renewal or modification of a 
station license the Commission shall determine that 
public, interest, convenience, or necessity would be 
served bv the granting thereof, it shall authorize the 
issuance, renewal, or modification thereof in accordance 
with said finding. In the event the Commission upon 
examination of any such application does not reach 
such decision with respect thereto, it shall notify the 
applicant thereof, shall fix and give notice of a time and 
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I place for hearing thereon, and shall afford such ap¬ 
plicant an opportunity to be heard under such rules 
and regulations as it may prescribe.” 

Sec. 402(b): 

“An appeal may be taken, in the manner herein¬ 
after provided, from decisions of the Commission to 
I the Court of Appeals of the District of Columbia in 
any of the following cases: 

“(1) By any applicant for a construction permit 
for a radio station, or for a radio station license, or 
for renewal of an existing radio station license, or for 
modification of an existing radio station license, whose 
application is refused by the Commission. 

“(2) By any other person aggrieved or whose in¬ 
terests are adversely affected by any decision of the 
Commission granting or refusing anv such applica¬ 
tion.” 

FCC Rules and Regulations: 

Sec. 1.368: 

“Multiple applications; broadcast service.—In the 
broadcast service, while there is one application for 
new or additional facilities pending for a standard, 
international, television, facsimile, high frequency, or 
experimental broadcast station, the Commission will 
not consider another application for new or additional 
facilities for a station of the same class (as given 
! above) to serve in whole or in part the same area, by 
the same applicant or by his successor or assignee, 
or on behalf or for the benefit of the original parties 
i in interest. Two such applications may not be filed 
simultaneously.” 

Sec. 3.24: 

“Broadcast facilities, showing required. An authori¬ 
zation for a new standard broadcast station or increase 
i in facilities of an existing station 1 will be issued 
j only after a satisfactory showing has been made in 
regard to the following, among others: 

• * * # 


1 “Formal applications required. See Standards of Good Engineering 
Practice for form number. ” 
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“(d) That the applicant is legally qualified. That 
the applicant (or the person or persons in control of 
an applicant corporation or other organization) is of 
good character and possesses other qualifications suf¬ 
ficient to provide a satisfactory public service. 

“(e) That the technical equipment proposed, the 
location of the transmitter, and other technical phases 
of operation comply with the regulations governing 
the same, and the requirements of good engineering 
practice. * * 

Sec. 3.35: 

“Multiple ownership. No license shall be granted 
for a standard broadcast station, directly or indirectly 
owned, operated or controlled, by any person where 
such station renders or will render primary service to 
a substantial portion of the primary service area of 
another standard broadcast station, directly or indi¬ 
rectly owned, operated or controlled by such person, 
except upon a showing that public interest, conve¬ 
nience and necessity will be served through such multi¬ 
ple ownership situation. (Sec. 4(i), 48 Stat. 1068, 47 
U. S. C. 154(i).” 

D. 

STATEMENT OF POINTS. 

1. The Commission erred when it declined to consider 
the WADC and WGAR applications comparatively and 
when it failed to make findings upon all the issues in the 
WADC Notice of Hearing. 

2. The Commission erred when it granted the WGAR 
application after having made adverse findings upon the 
first and fifth issues of the WGAR Notice of Hearing. 

3. The Commission erred when it granted the WGAR 
application contrary to Section 3.24 of its Rules and Regu¬ 
lations after having found that WGAR’s signal over the 
Cleveland business district will be only 12 millivolts per 
meter and that the WGAR ground system does not meet 
the minimum requirements of the Commission’s Standards 
of Good Engineering Practice. 
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4. The Commission erred when it granted the AYGAR 
application upon conditions which can be met only by the 
us^ of power in excess of 5 kilowatts, AYGAR having made 
no application therefor as required by Section 308 of the 
Communications Act of 1934. 

5. The Commission erred when it relied upon its Mem¬ 
orandum Opinion of April 27, 1943 to sustain its decision 
in favor of AYGAR, the purposes of the Memorandum Opin¬ 
ion being foreign to the standard of public interest, con¬ 
venience and necessity established by the Communications 
Act of 1934. 

6. The Commission erred when it relied upon alleged 
dangers to the plant of the Aluminum Company of America 
and to the present AYGAR transmitter to sustain its de¬ 
cision in favor of AYGAR, any such considerations being 
foreign to the standard of public interest, convenience and 
necessity established by the Communications Act of 1934. 

7. The Commission erred when it denied appellant the 
relief requested in his Petition for Rehearing. 

E. 

SUMMARY OF ARGUMENT. 

These were competitive applications for the same fre¬ 
quency filed by AYGAR, Cleveland and AY ADC, Akron, 
Ohio. Since only one could be granted, they were desig¬ 
nated for a consolidated hearing. Each applicant had the 
burden of demonstrating to the Commission first, that his 
application could be granted under the standard of public 
interest, convenience and necessity and second, that his 
service would be superior to that proposed by his adver¬ 
sary. , 

The Commission denied the AYADC application upon 
three grounds, one of which concerns appellant’s radio 
towers and is patently erroneous while the other two con- 
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eern TTCAU and WHBC and represent an abuse of dis¬ 
cretion in the light of the action taken upon the AA T GAR 
application. 

The Commission granted the AA'GAR application after 
having found that AVGAR's primary service area on 
1480 kc is completely enveloped by the primary service area 
of station WJR, Detroit, and that AV'GAR’s enlarged pri¬ 
mary service area on 12*20 kc would be likewise enveloped 
bv the primarv service area of AA'JR. Since AA'JR and 
AV'GAR are under common ownership and have the same 
officers and directors, these persons will be ineligible after 
May 31, 1944 to hold both licenses. 

The Commission also found that the AA'GAR proposal 
did not comply with the minimum requirements of its 
Standards of Good Engineering Practice but it attempted 
to correct this defect by imposing “conditions.” These 
“conditions” can be met only by the use of 50 kw power. 
Since the AV'GAR application was for 5 kw, not 50 kw, the 
imposition of any such “conditions” amounts to the grant 
of a license for which no application has been filed as re¬ 
quired by Section 80S (a) of the Communications Act. 

Further to sustain its action granting the AV'GAR ap¬ 
plication, the Commission relied upon findings with respect 
to industrial dangers and the conservation of critical ma¬ 
terials which are not germane to the standard of public 
interest, convenience and necessity in the Communications 
Act. 

The Commission should not have granted the AA'GAR 
application either under the statutory standard or on a 
comparative basis. It could have granted the WADC ap¬ 
plication without doing violence to AA'GAR’s rights. Or it 
might have been justified in denying both applications. But 
to deny the AAADC application and to grant the AV'GAR 
application on this record was arbitrary and capricious and 
a denial of due process to appellant. 
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F. 

ARGUMENT. 

lUnder Section 309(a) of the Communications Act of 
1934 it was the Commission’s duty to afford each applicant 
a fair and adequate hearing upon his own application. The 
essential minima of such a hearing are well defined. They 
include notice, an opportunity to present evidence on the 
issues, findings upon the issues and a final decision based 
upon such findings. 

Saginaw Broadcasting Co. v. Federal Communica¬ 
tions Commission, 68 App. D. C. 282, 96 F 2d 

554 

Morgan v. United States, 298 U. S. 468, 56 S. Ct. 906 

Morgan v. United States, 304 U. S. 1, 58 S. Ct. 773 

In addition the Commission had a duty, under this Court’s 
decision in Sgmons Broadcasting Co. v. Federal Radio Com¬ 
mission, 62 App. D. C. 46, 64 F 2d 381, to base its decision 
upon a comparison of the merits of the two applications. 
Only in this way could the parties be assured of due process 
and the public assured of the superior service. This obliga¬ 
tion was tacitly recognized when the Commission set the 
lYADC and WGAR applications for a consolidated hearing. 

iAs the hearing opened therefore, there were three pos¬ 
sibilities of final action: 

First. Both applicants might be successful in meet¬ 
ing the issues in their respective notices of hearing in 
which event, since both applications could not be 
granted, it would be necessary to base a final decision 
upon a comparison between the two. 

Second. One of the applicants might be successful 
1 in meeting all the issues in his own notice of hearing 
and the other fail to do so, in which event the former 
application should have been granted and the latter 
denied. 
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Third. Neither applicant might succeed in meeting 
the issues in liis own notice of hearing in which event 
both applications should have been denied. 

That the Commission’s decision does not conform to any 
of the basic requirements is established under the following 
headings. 

I. 

The Commission’s Failure to Make Findings Upon the 

WADC Application. 

Though there were ten issues in the WADC Notice of 
Hearing (App. 8, 9), the Commission based its denial of the 
application upon three grounds: 

1. That the operation of WADC as proposed would 
cause interference to WCAU, Philadelphia and there¬ 
fore would not contribute to a fair, efficient and equi¬ 
table distribution of radio service. 


On this issue appellant’s engineer testified that there 
would be interference between WADC and WCAU but that 
this interference would occur in an area which does not re¬ 
ceive from WCAU the 0.5 mv/m signal intensity considered 
by the Commission to be the minimum for service (WADC 
Plxh. 13, 13A, R. 1190 ft'.). Whether or not the Commission 
was justified in giving any consideration to this type of “in¬ 
terference” all conflict between WADC and WCAU can be 
eliminated by minor changes in the WADC antenna pattern 
and appellant has indicated his willingness to make such 
changes (R. 2189). 


2. That the evidence offered by WADC in support 
of its proposal that WHBC, Canton, be assigned 1350 
kc “does not include a complete plan upon which we 
could reach the determination that the public interest, 
convenience and necessitv requires such modification of 
the WHBC license.” 


Under the Commission’s regulations (Sec. 1.368, R. 
1306), having filed an application for 1480 kc, the owners of 
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WHBC were not eligible to file for 1350 kc. As a result the 
burden of demonstrating what could be expected from the 
use of 1350 kc at Canton fell upon the appellant. From the 
evidence submitted by appellant the Commission was able 
to find that ‘‘the station (WHBC) so operating would pro¬ 
vide a substantially better coverage than it now does on 
1230 kc or would provide on 14S0 kc, as proposed in Docket 
Xo. 6310” (App. 21). The owners of WHBC were agree¬ 
able to operation on 1350 kc (R. 1446). 

3. That the WADC antenna would be a hazard to air 
navigation. 

Section 303(q) of the Act authorizes the Commission to 
require the painting and/or illumination of radio towers 
when such towers are found to constitute a hazard to air 
navigation. Nowhere is the Commission authorized to deny 
^n application because the towers might be dangerous. Ap¬ 
pellant is willing to paint and light his towers and the Com¬ 
mission so found (App. 22). 

Without reference to the other issues in the WADC 
Notice of Hearing, the Commission then went on to sav: 

i “4. From the foregoing considerations, we are of 
the opinion, and so find, that the proposed operation of 
station WADC would not serve public interest, con¬ 
venience or necessity and that the application should 
be denied. Having reached this conclusion with re¬ 
spect to the application, it is unnecessary to pass upon 
the other issues specified.” (App. 28). 

Later, in discussing the WGAR application, the Commis¬ 
sion said: 

“* * * Since we have already concluded that the ap¬ 
plication of Allen T. Simmons, Docket No. 6311, should 
not be granted for the reasons stated, comparative con¬ 
sideration between it and the WGAR proposal is not 
necessary.” (App. 29). 

If a denial of the WADC application can be justified at 
all, therefore, it must be justified upon these paragraphs 
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from the decision and on the theory that a decision adverse 
to the applicant upon any one or more of the issues in his 
Notice of Hearing constitutes due process. 1 

If the absence of findings upon other issues is not to be 
construed as an indication that the applicant has prevailed 
on those issues, then, at least, the Commission may not base 
a denial of his application upon them and, in this case, ap¬ 
parently the Commission does not do so. If so, and if the 
Commission’s theory of procedure is correct, it becomes im¬ 
portant to determine whether the same principles were fol¬ 
lowed in passing upon the WGAR application. 


n. 

The Findings on the WGAR Application. 

The WGAR Notice also contained ten issues (App. 5). 
The first issue was: 

1. To determine the relationship existing between 
the applicants, its officers, directors, and stockholders 
and the licensee of station WJR and the extent to which 
the services of station WGAR, operating as proposed, 
and station WJR would overlap. 

The evidence disclosed, and the Commission found, that 
“the officers and directors of the applicant (WGAR) also 
hold the same offices and are directors of WJR, the Good 
Will Station (a Michigan corporation), licensee of sta¬ 
tion WJR, Detroit,” (App. 12) and that George A. Rich¬ 
ards owned 59% of the stock of the WGAR corporation 
while George A. Richards and Frances S. Richards, his 
wife, owned 55.7% of the stock of the WJR corporation 
(App. 11, 12). 

l Both the WADC and WGAR Notices contained the following paragraph: 

* ‘ The application involved herein will not be granted by the Commission 
unless the issues listed above are determined in favor of the applicant on 
the basis of a record duly and properly made by means of a formal hear¬ 
ing.” (App. 7, 9). 

This language implies that there will be findings, favorable or unfavorable, 
upon all issues. 
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With respect to service overlap the evidence disclosed, 
and the Commission found, that: 

“Station WJR operates on 760 kc with 50 kw power 
and the area within its 0.5 mv/m contour includes the 
entire area inside the present 0.5 mv/m daytime con¬ 
tour of WGAR; * * *. WJR provides a signal over 
Cleveland of sufficient intensity to be classed as ‘pri¬ 
mary service’ in residential areas. * * * Both sta¬ 
tions are affiliated with and carry programs furnished 
by the Columbia Broadcasting System and broadcast 
i the same programs for slightlv more than 50% of the 
time. * * (App. 12,13). 

i “ * * * With WGAR operating as proposed, the 
areas over which the services of the two stations over- 
1 lap would be extended. * * # ” (App. 28). 

The significance of this issue lies in the fact that on 
August 5,1941 the Commission had announced its intention 
of adopting a regulation, then known as Order No. 84, pro¬ 
hibiting the common ownership or control of two stations 
where there was a substantial overlap of primary service. 

On November 23,1943, eighteen days after announcement 
of the final decision in this case, the Commission formally 
adopted this prohibition against multiple ownership of 
overlapping stations and it now appears as Section 3.35 of 
the Commission’s regulations. Section 3.35 becomes effec¬ 
tive, as against existing station licensees, on May 31, 1944. 

1 Whether or not WGAR Broadcasting Company was eligi¬ 
ble to receive the authorization granted it by the Commis¬ 
sion on November 3, 1943—and if the first issue on the 
WGAR Notice meant anything it must have meant that the 
Commission would not regard an extension of the overlap 
between WGAR and WJR as in the public interest—it is 
clear that the officers, directors and stockholders of these 
two licensee corporations are ineligible to operate both sta¬ 
tions after May 31, 1944. 

iThe fifth issue in the W’GAR Notice of hearing was: 

“To determine * * # whether the proposed ground 
i system would comply with the Standards of Good Engi¬ 
neering Practice.” (App. 6). 
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Here again the evidence disclosed, and the Commission 
found that: 

“* * * Operating from the proposed location, the 
station would provide a signal of about 12 mv/m over 
the Cleveland business district, whereas at the present 
time it produces a signal thereover in excess of 25 
mv/m * * V’ (App. 13, 14). 

and that 

“* * * the proposed ground system does not meet 
the minimum requirements recommended by the Stand¬ 
ards of Good Engineering # * *” (App. 29). 2 

In at least two important respects, therefore, the Com¬ 
mission’s findings were adverse to WGAR and, had the 
WADC and WGAR applications been decided on the same 
principles, the Commission was bound to deny the WGAR 
application. 

m. 

The Commission’s Decision to Grant the WGAR Application 
Was Based Upon Considerations Outside the Statutory- 
Standard. 

Having refused to decide these applications on the same 
principles, it is evident that the Commission felt obliged to 
bolster its decision by an extraordinary combination of con¬ 
clusions some of which were made upon issues common to 
both Notices (but ignored in the WADC decision) and some 
of which have no relationship either to the Notices or to 
the Commission’s powers and duties under the Communi¬ 
cations Act, the whole structure being topped off by two 
even more remarkable “conditions” designed to cure one 
of the defects in the W'GAR application. 

Thus both the WADC and WGAR Notices had ques¬ 
tioned whether 1220 kc -was available for assignment to 
either applicant under the provisions of the North Ameri¬ 
can Regional Broadcasting Agreement (App. 6; 8). 

2Under the Commission’s Standards of Good Engineering Practice a signal 
of at least 25 mv/m is recommended for service over business districts (App. 
28, 29). See also—Sec. 3.24(d) of FCC Regulations, p. 7 this brief. 
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i In deciding to grant the WGAR application the Commis¬ 
sion found not merely that 1220 kc was available for assign¬ 
ment to WGAR but that “such operation would also enable 
this Government to take advantage of the use of a channel, 
which otherwise might be lost to it under the provisions of 
the North American Regional Broadcasting Agreement” 
i(App. 31). Though this was one of the issues in the WADC 
notice upon which the Commission refused to make any 
finding, it must be clear that the Government's interest in 
1220 kc would be at least as well, if not better, protected by 
WADC’s proposed operation upon it. 

Both notices had also questioned whether either applica¬ 
tion could be granted consistent with the Commission’s 
“Memorandum Opinion of April 27, 1942” designed “to 
conserve the use of materials and the services of skilled 
personnel to meet the war needs of the armed forces of the 
United States” (App. 30). 

The Commission found nothing in its Memorandum Opin¬ 
ion of April 27, 1942 which would preclude its granting the 
WGAR application though again the decision is silent as to 
what part, if any, the Memorandum Opinion may have in¬ 
fluenced the Commission to deny the WADC application 
(App. 28). 

i One other factor, not germane either to the Notice of 
hearing or to the Commission’s jurisdiction under the Act, 
appears to have weighed heavily in the final decision to 
grant the WGAR application. The Aluminum Company of 
America operates drop forge hammers in a plant immedi¬ 
ately adjacent to the existing WGAR transmitter plant. 
The operation of these hammers caused insulators to be 
broken, crystals to become inoperative and tube failures to 
increase at the WGAR transmitter during the Fall of 1942. 
There is a possibility that the continued vibration might 
cause the WGAR towers to fall with serious damage to ma¬ 
chinery and injury to workmen (App. 18). 
i The desirability of removing the WGAR transmitter to 
some new’ location was apparent but this circumstance 
should not have been allowed to influence the Commission’s 
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decision on these applications. The danger arose from 
WGAR’s transmitter location—not its assigned radio fre¬ 
quency. It could have been overcome by the selection of a 
new site for operation on 1480 kc quite as well as by the 
selection of a new site for operation on 1220 kc. The stand¬ 
ard of “public interest, convenience and necessity” which 
should have guided the Commission’s action is related to the 
purposes and objectives of the Communications Act; it did 
not authorize the Commission to grant WGAR’s applica¬ 
tion for 1220 kc in order to eliminate an industrial hazard. 

New York Central Securities Corporation v. United 
States, 287 U. S. 12, 24 
Texas v. United States, 292 U. S'. 522 
Federal Radio Commission v. Nelson Brothers Bond 
& Mortgage Co., 289 U. S. 266 
Schecter Poultry Corporation v. United States, 295 
U. S. 495, 540 

United States v. Low den, 308 U. S. 225 
Federal Communications Commission v. Sanders 
Brothers, 309 U. S. 470, 474 
National Broadcasting Co., Inc. and Columbia Broad¬ 
casting System, Inc. v. United States, 319 U. S. 
190, 63 S. Ct. 997 

But even the findings with respect to the North American 
Regional Broadcasting Agreement, the Memorandum Opin¬ 
ion of April 27,1942 and the Aluminum Company of Amer¬ 
ica did not cure the shortcomings of the WGAR application. 

To do this, in part, the Commission found it necessary to 
impose certain “conditions” upon WGAR’s grant. 
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IV. 

The Commission’s Action Granting the WGAR Application 
Upon “Conditions” Was Improper and a Denial of Due 
Progress to Appellant. 

The first of these conditions is: 

“* * * That applicant (WGAR) shall take whatever 
steps are necessary to improve the signal of WGAR 
over the Cleveland business district to comply with the 
Commission’s Rules and Regulations when materials 
and equipment again become available for construc¬ 
tion of broadcast facilities; * * V’ (App. 32). 

Compliance with this condition will require the applicant 
to install not the 5 kw transmitter for which it applied, but 
a 50 kw transmitter for which it did not apply, and the au¬ 
thorization which the Commission has granted is one for 
which no application was filed as required by Section 
308(a) of the Communications Act of 1934. In fact the 
5 kw application filed by WGAR on March 25, 1942 was an 
express repudiation of a prior application (which had been 
on file from February 8, 1941 until March 25, 1942) which 
had requested 50 kw power. (R. 57). 

A second condition appearing in the WGAR grant is: 

“* * * that applicant shall submit proof that the 
proposed radiating system is capable of producing a 
minimum effective field of 175 mv/m at one mile for 
1 kw power (or 392 mv/m for 5 kw power) * * 
(App. 32.) 

i If the radiating system proposed by the applicant and 
authorized by the Commission is installed and if it fails 
tb meet these minimum effective field requirements, this 
condition apparently authorizes WGAR to install a differ¬ 
ent ground system than that proposed in its application. 

V. 

The Decision is Arbitrary and Capricious. 

Upon the record in this proceeding we contend that the 
Commission should have found that no person now receiv¬ 
ing service from WCAU would be deprived of service by 
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; the proposed operation of WADC; that WHBC at Canton 
would render a larger and more useful service on 1350 kc 
i than on either 1230 kc or 14S0 kc; that the owners of WHBC 
were ready, willing and able to operate on 1350 kc; that the 
towers which WADC proposed to erect should be painted 
and lighted and therefore that the WADC application 
should be granted. 

But if it be conceded that it was within the Commission’s 
discretion to protect listeners now receiving a sub-standard 
service from WCATJ, Philadelphia, to reject appellant’s 
offer to eliminate all interference between WADC and 
i WCATJ and to ignore the greater benefits which acceptance 
of appellant’s proposal for operation on 1350 kc would 
bring to WHBC at Canton, it does not follow that a denial 
of appellant’s application left the way clear for the Com¬ 
mission to grant the WGAR application. 

By the application of the same principles the record in 
this consolidated and competitive hearing also required a 
denial of the WGAR application, and both applications 
i should have been denied. Thereupon either party, if it 
could, might have filed a new application not subject to the 
infirmities which had caused the denial of its former appli¬ 
cation. 

The record does not justify granting the WGAR applica- 

• tion under any circumstances. The application is flagrantly 
' in conflict with Section 3.35 of the Commission’s Regula- 
i tions relating to multiple ownership and none of the Com- 
i mission’s findings or conditions removed this disability. 

Other findings relied upon by the Commission to sustain its 
decision in favor of WGAR do not do so either in fact or 
in law. Of the conditions imposed upon WGAR one is be¬ 
yond the Commission’s power under the statute because it 
purports to grant WGAR an authorization for which no 
application was filed as required by Section 308(a) and the 
i other, purporting to cure WGAR’s failure to meet the min¬ 
imum requirements of the Standards of Good Engineering 
Practice, if valid under the Notice of hearing, contrasts so 
sharply with the Commission’s refusal to entertain appel- 

• lant’s offer to modify his radiation pattern as clearly to 
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demonstrate that the Commission has acted arbitrarily and 
capriciously as between the two applicants. 

CONCLUSION. 

In summary our contentions are that: 

Each of the three findings upon which the Commission 
purports to base its denial of the WADC application was 
erroneous; 

The Commission was foreclosed from basing its denial 
of the WADC application upon any issues in the WADC 
notice with respect to which it failed to make findings; 

The decision to grant the WGAR application ignores find¬ 
ings adverse to WGAR which necessitated a denial of that 
application; 

The decision to grant the WGAR application is based 
upon considerations entirely outside the standard of public 
interest, convenience and necessity which should have con¬ 
trolled the Commission’s action; 

Any comparative consideration of the two applications 
(had WGAR been entitled to comparative consideration) 
must have resulted in the granting of the WADC applica¬ 
tion; 

These defects, singly and in combination, were a denial 
of due process and of appellant’s statutory right to a fair 
hearing. 

The case should be remanded to the Commission with in¬ 
structions to decide between the applicants upon a com¬ 
parative basis in accordance with due process of law. 

Respectfully submitted, 

Allen T. Simmons, 

By Philip J. Hennessey, Jr., 
George S. Smith, 

1026 Woodward Building, 
Washington, D. C. 

Donald Gottwald, Ilis Attorneys . 

1101 Central Tower, 

Akron, Ohio. 

Of Coimsel. 
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A-l Endorsed: Filed Jan 7 1944 Joseph W. Stewart, 
Clerk 

In the United States Court of Appeals for the District of 

Columbia. 

No. 8663. 

Allen T. Simmons, Appellant, 


v. 

Federal Communications Commisson, Appellee. 

NOTICE OF APPEAL FROM A DECISION AND ORDER 
i OF THE FEDERAL COMMUNICATIONS COMMIS- 
! SION AND STATEMENT OF REASONS THEREFOR. 

1 

Notice of Appeal 

Allen T. Simmons gives notice of appeal under Sections 
402 (b)(1) and 402 (b)(2) of the Communications Act of 
1934 from a decision and order of the Federal Communica¬ 
tions Commission adopted November 3, 1943 (rehearing 
denied December 21, 1943) denying appellant’s application 
to operate station WADC at Akron, Ohio on 1220 kilocycles 
and granting an application of WGAR Broadcasting Com¬ 
pany to operate station WGAR at Cleveland, Ohio on 1220 

kilocvcles. 

* 

II 

Statement of Appellant's Interest 

Appellant is the owner of broadcast station WADC, 
Akron, Ohio which is presently licensed to operate on 1350 
kilocycles. The WGAR Broadcasting Company is the owner 
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of Station WGAR, Cleveland, Ohio, presently licensed to 
operate on 14S0 kilocycles. On or about January 4, 1940, 
WGAR Broadcasting Company filed an application with the 
Commission which requested a change in frequency to 730 
! kilocycles. This application was amended on February 8, 
1941,* July 29, 1941, October 10, 1941, March 25, 1942 and 
i November 12,1942. By these amendments, the origi- 

A-2 nal application was finally converted into an applica- 
i tion for the use of 1220 kilocycles with 5 kilowatts 

power, unlimited time using a directive antenna. 

On January 29, 1942, appellant applied for a construc¬ 
tion permit to use 1220 kilocycles with 50 kilowatts of power, 
unlimited time employing a directive antenna at appellant’s 
i station, WADC, Akron. The WGAR and WADC applica¬ 
tions were and are mutuallv exclusive. 

On May 11,1942, the Commission gave formal notice that 
i it had examined the applications and not having determined 
that public interest, convenience or necessity would be 
served by the granting of either, had designated both for 
hearing pursuant to Section 309 (a) of the Communications 
Act. The notices issued on May 11,1942 set forth the issues 
i to be determined upon a consolidated hearing. Hearings 
i were held June 22-25, 1942 and again on December 11 and 
16, 1942. On September 7, 1943, the Commission adopted a 
i Proposed Decision and Order (released Sept. 14, 1943) 
in which it proposed to grant the application of WGAR and 
I to deny the application of WADC. Exceptions and a re¬ 
quest for oral argument were filed on behalf of WADC 
i October 4,1943. After oral argument had been held on No¬ 
vember 3, 1943, the Commission adopted as final the Pro¬ 
posed Decision of September 7, 1943. This final decision 
was released on November 5, 1943. On November 24, 1943, 

I appellant petitioned for rehearing under Section 405 of the 
Communications Act of 1934 which petition was denied De¬ 
cember 21, 1943. 
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Ill 

Errors Upon Which Appellant Relies 

In entering its order of November 3, 1943, the Commis¬ 
sion acted erroneously in each of the following particu¬ 
lars: 

A-3 1. The Commission erred when it declined to con¬ 

sider the WADC and WGAR applications compara¬ 
tively and when it failed to make findings upon all the is¬ 
sues in the WADC Notice of Hearing. 

2. The Commission erred when it granted the WGAR 
application after having made adverse findings upon the 
first and fifth issues of the WGAR Notice of Hearing. 

3. The Commission erred when it granted the WGAR ap¬ 
plication contrary to Section 3.24 of its Rules and Regula¬ 
tions after having found that WGAR’s signal over the 
Cleveland business district will be only 12 millivolts per 
meter and that the WGAR ground svstem does not meet the 
minimum requirements of the Commission’s Standards of 
Good Engineering Practice. 

4. The Commission erred when it granted the WGAR 
application upon conditions which can be met only by the 
use of power in excess of 5 kilowatts, WGAR having made 
no application therefor as required by Section 308 of the 
Communication’s Act of 1934. 

5. The Commission erred when it relied upon its Memo¬ 
randum Opinion of April 27, 1943, to sustain its decision in 
favor of WGAR, the purposes of the Memorandum Opinion 
being foreign to the standard of public interest, convenience 
and necessity established by the Communications Act of 
1934. 

6. The Commission erred when it relied upon alleged dan¬ 
gers to the plant of the Aluminum Company of America 
and to the present WGAR transmitter to sustain its decision 
in favor of WGAR any such considerations being foreign 
to the standard of public interest, convenience and necessity 
established by the Communications Act of 1934. 
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7. The Commission erred when it denied appellant the 
relief requested in his Petition for Rehearing. 

A-4 Relief Requested 

Wherefore, Appellant prays that the Court enter its order 

(a) reversing and setting aside the action of the Com¬ 
mission denying appellant’s application and granting the 
application of the WGAR Broadcasting Company, 

(b) remanding the case to the Federal Communications 
Commission for proceedings consistent with law and, 

(c) for such other and further relief as may be just and 
proper. 

Respectfully submitted, 

ALLEN T. SIMMONS 
GEORGE S. SMITH 

By PHILIP J. HENNESSEY, JR. 
SEGAL, SMITH & HENNESSEY 
1026 Woodward Building 
Washington 5, D. C. 

His Attorneys 

January 7, 1944 

Proof of Service 

Receipt is acknowledged this 7th day of January, 1944 
of a copy of the foregoing Notice of Appeal filed herein on 
behalf of Allen T. Simmons. 

FEDERAL COMMUNICATIONS COMMISSION 
By CHARLES R. DRURY 
General Counsel 

733 Notice 

You are hereby notified that the Commission has exam¬ 
ined the above described application and has designated 
the matter for a consolidated hearing with the applications 
of The Ohio Broadcasting Company, Docket No. 6310 and 
Allen T. Simmons, Docket No. 6311, for the following rea¬ 
sons: 
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1. To determine the relationships existing between the 
applicant, its officers, directors, and stockholders and the 
licensee of Station AY JR and the extent to which the ser¬ 
vices of Station WGAR, operating as proposed, and Station 
WJR would overlap. 

2. To determine the areas and populations which may be 
expected to gain primary service from the operation of Sta¬ 
tion WGAR as proposed and what other broadcast service 
is available to these areas and populations. 

3. To determine the areas and populations which would 
lose primary service should Station WGAR operate as pro¬ 
posed and what other broadcast service is available to these 
areas and populations. 

4. To determine the extent of any interference which 
would result from the simultaneous operation of Station 
WGAR as proposed and Station WIIBC as now operating 
as well as the areas and populations affected thereby and 
what other broadcast service is available to these areas and 
populations. 

i 5. To determine the population w’hich would be included 
within the blanket area of WGAR, whether the service of 
the station would be subject to interference from the second 
harmonic of WCLE, and whether the proposed ground sys¬ 
tem would comply w’ith the Standards of Good Engineering 
Practice. 

6. To determine whether the proposed operating assign¬ 
ment is available under the provisions of the North Ameri¬ 
can Regional Broadcasting Agreement and Executive 
Treaty, Series 196. 

7. To determine whether the operation of Station WGAR 
as proposed would tend toward a fair, efficient and equit¬ 
able distribution of radio service as contemplated by Sec¬ 
tion 307(b) of the Communications Act of 1934 as amended. 

8. To determine whether the granting of the appli- 
734 cation would be consistent with the policy announced 
by the Commission in its Memorandum Opinion dated 
April 27, 1942. 
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9. To determine whether the operation of Station WGAR 
as proposed and the operation of Station WHBC as pro¬ 
posed in Docket 6310 would serve the public interest, con¬ 
venience and necessity. 

10. To determine whether the public interest, convenience 
and necessity would be served through the granting of this 
application and the application of Allen T. Simmons, li¬ 
censee of Station WADC in Docket 6311 or either of them. 

The application involved herein will not be granted by 
the Commission unless the issues listed above are deter¬ 
mined in favor of the applicant on the basis of a record 
duly and properly made by means of a formal hearing. 

The applicant is hereby given the opportunity to obtain a 
hearing on such issues by filing a written appearance in ac¬ 
cordance with the provisions of Section 1.382(b) of the 
Commission’s Rules of Practice and Procedure. Persons 
other than the applicant who desire to be heard must file 
a petition to intervene in accordance with the provisions of 
Section 1.102 of the Commission’s Rules of Practice and 
Procedure. 

The applicant’s address is as follows: 

The WGAR Broadcasting Company, 

Radio Station WGAR, 

Hotel Statler, 1141 Euclid Avenue, 

Cleveland, Ohio 

Dated at Washington, D. C. May 11 1942 

By the Commission, 

T. J. SLOWIE, 

Secretary . 

• ••••••*** 

743 Notice 

You are hereby notified that the Commission has exam¬ 
ined the above described application and has designated 
the matter for a consolidated hearing with the applications 
of The WGAR Broadcasting Company, Docket No. 6309 
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and The Ohio Broadcasting Company, Docket No. 6310, for 
the following reasons: 

1. To determine the areas and populations which may be 
expected to gain primary service from the operation of 
Station WADC as proposed and what other broadcast ser¬ 
vice is available to these areas and populations. 

2. To determine whether the proposed operating assign¬ 
ment is available under the provisions of the North Ameri¬ 
can Regional Broadcasting Agreement and Executive 
Treaty, Series 196. 

3. To determine the extent of any interference which 
would result from the simultaneous operation of Station 
'WADC as proposed and Station WHBC as now operating 
as well as the areas and populations affected thereby and 
what other broadcast service is available to these areas and 
populations. 

14. To determine whether any interference would result 
to Station WADC operating as proposed from the opera¬ 
tion of Station WCLE and what precautionary measures if 
any would be used to prevent such interference. 

5. To determine the extent of any interference which 
would result from simultaneous operation of Station 
WADC as proposed and Station WCAU as well as the areas 
and populations affected thereby and what other broadcast 
service is available to these areas and populations. 

i 6. To determine whether the proposed antenna array 
constitutes a hazard to air navigation. 

7. To determine 'whether public interest, convenience and 
necessity requires that the license of Station WHBC be 
modified so as to authorize operation on the frequency 1350 
kc in lieu of its present operation on 1230 kc. 

744 8. To determine whether the operation of Station 

WADC as proposed would tend toward a fair, effi¬ 
cient and equitable distribution of radio service as contem¬ 
plated by Section 307(b) of the Communications Act of 
1934 as amended. 

i 9. To determine whether the granting of the application 
would be consistent with the policy announced by the Com- 
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mission in its Memorandum Opinion dated April 27, 1942. 

10. To determine whether public interest, convenience and 
necessity would be served through the granting of this ap¬ 
plication and the application of the WGAR Broadcasting 
Company, licensee of Station WGAR, Docket 6309, or either 
of them. 

The application involved herein will not be granted by the 
Commission unless the issues listed above are determined 
in favor of the applicant on the basis of a record duly and 
properly made by means of a formal hearing. 

The applicant is hereby given the opportunity to obtain 
a hearing on such issues by filing a written appearance in 
accordance with the provisions of Section 1.3S2(b) of the 
Commission’s Rules of Practice and Procedure. Persons 
other than the applicant who desire to be heard must file 
a petition to intervene in accordance with the provisions of 
Section 1.102 of the Commission’s Rules of Practice and 
Procedure. 

The applicant’s address is as follows: 

Allen T. Simmons, 

Radio Station W ADC, 

P. 0. Box 830, 

Akron, Ohio 

Dated at Washington, D. C., May 11 1942 

By the Commission, 

T. J. SLOWIE, 

Secretary. 

• ••ft****** 

2213 Findings of Fact, Conclusions and Order of 

the Commission 

Preliminary Statement 

1. This proceeding arose upon the mutually exclusive ap¬ 
plications of The WGAR Broadcasting Company, licensee 
of Station WGAR, Cleveland, Ohio, and that of Allen T. 
Simmons, licensee of Station WADC, Tallmadge (adjacent 



10 


to Akron), Ohio, both requesting authority to operate on 
1220 kc and the application of The Ohio Broadcasting Com¬ 
pany, licensee of Station WTIBC, Canton, Ohio, requesting 
authority to operate on 1480 kc (the frequency upon which 
AYGAR is presently licensed to operate). A consolidated 
hearing was held upon the applications on June 22 through 
25, 1942, before a presiding officer designated by the Coin- 
mission; and the applicants and the intervener, WCAU 
Broadcasting Company, thereafter filed proposed findings 
of fact and conclusions. On November 4, 1942, The AYGAR 
Broadcasting Company was granted leave to amend its ap¬ 
plication to specify another transmitter location, and the 
record of the proceedings was reopened for further hear¬ 
ing, which was held on December 11 and 16, 1942. The ap¬ 
plicants thereafter filed supplemental proposed findings of 
fact and conclusions. 

2214 Findings of Fact 

In re Docket No. 6309 

2. The application of The AYGAR Broadcasting Company 
requests a construction permit to change transmitter loca¬ 
tion, make changes in the directional antenna system and 
to change the operating assignment of Station AYGAR, 
Cleveland, Ohio, from 14S0 kc, 1 kw at night, 5 kw until 
local sunset, unlimited time, using a directional antenna 
at night, to 1220 kc with 5 kw power, unlimited time, using 
a directional antenna both day and night. The issues to 
be determined are, in substance, as follows: (a) The rela¬ 
tionship between the applicant, its officers, directors and 
stockholders and the licensee of Station AAMR, Detroit, 
Michigan, and the extent to which the services of AYGAR, 
operating as proposed, and AYJR would overlap; (b) the 
areas and populations which may be expected to gain or 
lose service from AYGAR, operating as proposed, and what 
other broadcast services are available thereto; (c) the ex¬ 
tent of the interference which would result from the simul¬ 
taneous operation of AA'GAR, as proposed, and AA r HBC as 


11 


well as the areas and populations affected thereby and the 
other broadcast services available thereto; (d) the popula¬ 
tion which would be included within the blanket area of 
WGAR; (e) whether the service of WGAR would be sub¬ 
ject to interference from the second harmonic of WOLE; 
(f) whether the proposed ground system of WGAR would 
comply with the requirements of the Commission’s Stand- 
. ards of Good Engineering Practice; (g) whether the pro- 
i posed operating assignment is available under the Xortli 
i American Regional Broadcasting Agreement and Executive 
Treaty, Series 196; (h) whether the proposed operation of 
WGAR would tend toward a fair, efficient and equitable 
i distribution of radio service as contemplated by Section 
i 307 (b) of the Communications Act of 1934, as amended; 
(i) whether the granting of the application would be con¬ 
sistent with the policy announced by the Commission in its 
■ Memorandum Opinion dated April 27, 1942; (j) whether 
the proposed operation of WGAR and the operation of 
WHBC, as proposed in Docket No. 6310, would serve public 
interest, convenience or necessity; and (k) whether public 
interest, convenience or necessitv would be served bv the 
granting of this application and that of Allen T. Simmons 
(WADC), Docket No. 6311, or either of them. 

! 3. The applicant, The WGAR Broadcasting Company 

is an Ohio corporation and has been licensee of Station 
WGAR since December, 1930. There are 1500 shares of 
capital stock authorized in the corporation, 1060 of which 
are issued and outstanding. Its officers, directors and 
stockholders, together with a number of shares held by each 
are as follows: 

Number of Percent of 

Name Office held Shares Held Ownership 


George A. Richards 

President and Director 

625 

59.0 

Leo J. Fitzpatrick 

Vice President and Director 

22n 

21.3 

John F. Patt 

Vice President and Director 

"to 

6.6 

Paro M. Thomas 

Secretary-Treasurer and Director 

20 

1.9 

Eugene Carr 

30 

2.8 

R. Morris Pierce 


15 

1.4 

Elmer M. Krause 


15 

1.4 

Ruth R. Patt 


30 

2.8 

Blanche M. Thomas 


30 

2.8 


TOTAL 

1060 

100.0 
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Messrs. Patt, Carr, Pierce and Krause serve as General 
Manager, Sales Manager, Chief Engineer and Auditor of 
the applicant, respectively. Ruth R. Patt and Blanche M. 
Thomas are the wives of John F. Patt and Paro M. Thomas. 


The officers and directors of the applicant also hold the 
same offices and are directors of WJR, The Goodwill Sta¬ 
tion (a Michigan corporation), licensee of Station WJR, 
Detroit. This corporation has 200,000 shares of capital 
stock authorized, 129,500 of which are outstanding. It is 
held as follows: George A. Richards, 29,970 shares (23.1% 
interest); Frances S. Richards (wife of George A.), 42,250 
shares (32.6% interest); Leo J. Fitzpatrick, 11,975 shares 
(9.2% interest); Patricia Fitzpatrick, 9,000 shares (7% in¬ 
terest) ; P. M. Thomas, 5,360 shares (4.2% interest); John 
F. Patt, 2,000 shares (1.6% interest) ; and the remaining 
28,945 shares (22.3%) are held by 555 individuals, no one 
of whom owns more than a 1.5% interest. Frances S. 
Richards is also a director of the corporation and Leo J. 
Fitzpatrick is the general manager thereof. 

4. Station WJR operates on 760 kc with 50 kw power and 
the area within its 0.5 mv/ni contour includes the entire area 
inside the present 0.5 mv/ni daytime contour of WGAR; 
and its 2 mv/m contour includes the City of Cleveland, but 
less than one-half of the area within the WGAR 0.5 mv/m 
contour. WJR provides a signal over Cleveland of suffi¬ 
cient intensity to be classed as “primary service” in resi¬ 
dential areas. During nighttime hours WGAR is limited 
to its 4.4 mv/m contour, most of the area within which is 
included in the WJR 2 mv/m contour. As will be shown 
later, WGAR operating as proposed would provide service 
over extended areas in the Cleveland vicinitv. Thus the 
number of potential listeners who would have service avail¬ 
able from both stations would be increased. The areas 


over which the overlapping of service areas would occur 
constitutes but a very small portion of the area within the 
WJR 0.5 mv/m ground wave contour. Both stations are 
affiliated with and carry programs furnished by the Co¬ 
lumbia Broadcasting System and broadcast the same pro- 
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grams for slightly more than 50% of the time. However, 
based upon a survey, less than one per cent of the listeners 
in the Cleveland metropolitan area rely on AYJR for ser¬ 
vice. 

2216 5. WGrAR presently operates from a location at 

1,000 Harvard Avenue in Cuyahoga Heights, about 
three miles south of the Cleveland business district. The 
station during the daytime operates with 5 kw power and 
provides service over an area of 3,440 square miles and to 
1,436,730 potential listeners within its 0.5 mv/m contour. 
Most of the City of Cleveland is included within the sta¬ 
tion’s 25 mv/m contour and all of it receives a signal in 
excess of 5 mv/m therefrom. During nighttime hours the 
station operates with 1 kw power, using a directional an¬ 
tenna, and is limited to its 4.4 mv/m contour, which em¬ 
braces an area of 300 square miles and 1,138,000 potential 
listeners reside therein. This contour includes substan¬ 
tially all of Cleveland, but only about one-half of the met¬ 
ropolitan district thereof. The business district of the city 
receives a signal in excess of 25 mv/m from the station. 

6. By its amended application, the applicant proposes to 
move WGAR to a site 10.1 miles south of its present loca¬ 
tion. Operating as proposed during the daytime, the sta¬ 
tion would provide service over an area of 4,900 square 
miles and to 1,767,431 potential listeners within its pre¬ 
dicted 0.5 mv/m contour. During nighttime hours, the sta¬ 
tion would be limited to its 2.97 mv/m contour, but would 
serve an area of 1340 square miles and 1,479,602 potential 
listeners. The overall gain in listening audience during the 
daytime would be 330,701, or 23 per cent, and 1460 square 
miles in service area, or 42.4 per cent; and at night the 
gain in potential audience would be 341,602, or 30 per cent, 
and 1,040 square miles in service area, or 346.6 per cent. 
During nighttime hours the station would provide interfer¬ 
ence-free service throughout Cuyahoga County, which con¬ 
stitutes most of the Cleveland metropolitan district. Op¬ 
erating from the proposed location, the station would pro¬ 
vide a signal of about 12 mv/m over the Cleveland business 
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district, whereas at the present time it produces a signal 
thereover in excess of 25 mv/m. The number of persons 
living in the business district is not shown. It would, how¬ 
ever, provide a signal of at least 10 mv/m over 75 to SO per 
cent of the city; and more than 90 per cent of Greater 
Cleveland (Cuyahoga County) would receive a signal of at 
least 5 mv/m. 

7. All of the area which would gain service from AA'GAR 
during the daytime has primary service available from 
Stations AY JR (Detroit), AA'KBX (Youngstown), AVTAM 
and AYCLC (Cleveland); and portions thereof receive ser¬ 
vice from WLW (Cincinnati), KDKA (Pittsburgh), 
AA'AKR, AY ADC and AY JAY (Akron), AYHIv (Cleveland), 
AA'HBC (Canton), AA'RRX (AYarren), AYPIC (Sharon), 
AA'OSC (Columbus), AYMAX (Mansfield), AYICA (Ashta¬ 
bula), AYFMJ (A’oungstown) and AA'AA'VA (AYheeling). 
The additional area which would gain service from the sta¬ 
tion during nighttime hours has primary service available 
from Stations AYTAM (Cleveland) and AYJR (Detroit); 
AA'HK (Cleveland) and AY ADO (Akron) provide service 
over most of said area: and jjortions thereof receive service 
from AYKBX (A'oungstown), AAMAY and AA'AKR (Akron), 
KDKA (Pittsburgh) and AA'LAA' (Cincinnati). 

1 S. Operating as proposed, AA'GAR would cause severe ad¬ 
jacent channel interference to AA'HBC, Canton, Ohio (oper¬ 
ates on 1230 kc with 250 watts power) during daytime 
hours. However, should AA'HBC be authorized to operate 
on 1480 kc (the present AA'GAR frequency), as re- 
2217 quested in Docket Xo. 6310, no interference thereto 
would result. AA'GAR would cause adjacent channel 
interference during the daytime to the present service of 
Station AA'JAA', Akron, Ohio (operates on 1240 kc with 250 
watts power), and 19,279 of its potential listening audience 
would be affected thereby. To the south of Akron, 53,308 
persons living inside the AA'JAA' 0.5 mv/m contour are af¬ 
fected bv interference during the davtime caused bv the 
present operation of AYHBC. But with AYGAR operating 
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as proposed and with WHBC shifted to 1480 kc, as re¬ 
quested in Docket No. 6310, the interference AVJW now re¬ 
ceives from the Canton station would, of course, be elim¬ 
inated and the station would gain 34,029 potential listeners. 
WGAR on the other hand would receive interference from 
the present operation of AVJAY which would occur over an 
area having a radius of approximately 1.25 miles around 
the AYJAA’ transmitter. The portion of the AY JAY area over 
which interference would be received from AA’GAR lias ser¬ 
vice available from Stations AYTAM, AAYJR, AYITK, AYCLE, 
AA’KBX, AA’ADC and AYAKR; and portions thereof have 
service from several additional stations. The licensee of 
AAYJAA’, however, holds a construction permit to move the 
station to Cleveland and operate on 850 kc, but should the 
present facilities and plant of the station be retained in 
Akron it would be subjected to interference to the extent 
shown. 

9. Approximately 500 listeners reside within the pre¬ 
dicted blanket area (250 mv/m contour) of AA^GAR, which 
is less than one per cent of the population of the Cleveland 
metropolitan district. 

10. Based upon measurements made on the second har¬ 
monic of AA’CLE, Cleveland (operates daytime only with 
500 watts power on 610 kc), this station would not be ex¬ 
pected to cause any substantial interference to the proposed 
service of AATtAR. 

11. The ground system proposed by the applicant would 
consist of 36 radials each 300 feet long under the main 
tower; and 120 radials each 200 feet long under the second 
tower. The Commission’s Standards of Good Engineering 
Practice recommend a minimum of 90 radials each one- 
quarter wavelength long (approximately 200 feet for 1220 
kc). As presently operated on 1480 kc, AA^GAR has an 
antenna efficiency of 233 mv/m for 1 kw (or 522 mv/m for 
5 kw); and the applicant expects the proposed radiating 
system to produce an effective field in excess of 175 mv/m 
for 1 kw (or 392 mv/m for 5 kw). 
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12. Under the North American Regional Broadcasting 
Agreement, the frequency 1220 kc is classified as a I-A chan¬ 
nel for use in Mexico. By Executive Treaty, Series 196, 
between the United States and Mexico, the latter govern¬ 
ment agreed that the channel may be assigned for use in 
the Detroit, Michigan, area. After negotiations with the 
Mexican Government, it now appears that the channel may 
be assigned for use in the Cleveland area in lieu of Detroit. 

13. Cleveland has a population of S78,336 (1940 Census), 
and the population of the metropolitan district 

2218 thereof is 1,214,943. It is the sixth largest city in 
population in the United States, and ranks tenth 
among metropolitan districts. Other than WGAR, the fol¬ 
lowing broadcast stations are licensed to operate in Cleve¬ 
land at the present time: AVTAM (1100 kc—50 kw power), 
licensed to the National Broadcasting Company, Inc.: AVHK 
(1420 kc—5 kw power, using a directional antenna at night), 
licensed to United Broadcasting Company; and AA'CLE (610 
kc—500 w daytime only), licensed to United Broadcasting 
Company. In addition the licensee of AYJAA 7 , Akron, has a 
construction permit to move the station to Cleveland and 
operate with 5 kw power on 850 kc. Considering the twentv- 
fiye largest metropolitan districts in the United States in 
order of population, only those of Milwaukee and Houston, 
with three full-time stations each, have less broadcast facili¬ 
ties than Cleveland at the present time. The populations of 
the Milwaukee and Houston metropolitan districts are ap¬ 
proximately 65 and 42 per cent of that of Cleveland. The 
remaining twenty-two metropolitan districts all have a 
greater number of stations. AAlien AA r JAY is licensed to op¬ 
erate in accordance with its outstanding permit, Cleveland 
will then have four full-time and one part-time stations. 
Considered on this basis, the smaller metropolitan districts 
which have more broadcast facilities than would then be 
assigned to the Cleveland area are those of Baltimore, Min- 
neapolis-St. Paul, AA’ashington, D. C., Buffalo-Niagara, 
Kansas City and Seattle. The nine larger metropolitan 
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districts and ten of the fifteen smaller metropolitan districts 
each have at least one 50 k\v station. The nine larger 
metropolitan districts each have from six to fifteen full¬ 
time stations. 

14. The construction and operation proposed by the ap¬ 
plicant would require the use of the following items of ma¬ 
terial and equipment: two 1220 kc crystals; copper wire for 
the ground system under each of the two towers; two con¬ 
crete bases for the towers; additional wire for transmission 
lines; and a building to house the transmitter. The appli¬ 
cant has on hand the necessary crystals and sufficient wire 
for the transmission line. As to the proposed ground sys¬ 
tem, the applicant has on hand 26,000 feet of copper wire 
and proposes to procure additional wire by salvaging the 
former ground system of Station WJR (Detroit) and pos¬ 
sibly salvaging the present ground system of WGAR. The 
applicant proposes to use a farm house at the proposed lo¬ 
cation for the transmitter building; and to render it suit¬ 
able for this purpose would require the removal of some of 
the interior walls, the reinforcement of the building with 
timber, the placing of a concrete floor under the transmitter, 
and the plastering of some of the walls. The estimated 
total cost of effecting this work is $327, which includes 124 
man hours of labor. The total cost for relocating the towers 
and technical equipment at the proposed location is $5,043, 
which includes 1604 man hours of labor. 

15. When WGAR was constructed at its present location 
in 1930, the surrounding area was open country, except for 
the plant of the Aluminum Company of America, which was 
situated from 300 to 400 yards away. During recent years 

the area has become important industrially and 
2219 the Aluminum Company plant has so expanded that 

its buildings are now only 60 feet from the WGAR 
property. The forging plant of the Aluminum Company is 
housed in the buildings nearest WGAR, where there are 60 
drop forge hammers in operation for 24 hours a day. Six 
of the hammers have a falling weight of 20 to 21 tons, plus 
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additional force propelled by steam pressure. When dies 
are in the hammers, blows are struck every few seconds, 
and the vibrations therefrom have caused damage to 
WGAR, in that loose connections, in the transmitter have 
developed, crystals have become inoperative, standoff in¬ 
sulators have broken, and tube failures have increased. 
During the fall of 1942, the station was off the air for two 
hours and sixteen minutes because of transmitting failures, 
as against a total of five to ten minutes the year before the 
Aluminum Company expanded its plant. The main tower 
of the station is 860 feet high and the other tower is 170 
feet high: both rest upon breakable porcelain insulators 
and are situated about 100 feet from the nearest Aluminum 
Company building. As presently located, the towers pre¬ 
sent a constant threat to the security of the Aluminum 
Company (which is engaged almost 100 per cent in the 
manufacturing of war materials), in that should one of the 
porcelain insulators crack and break, the tower which it 
supports would possibly fall upon the Aluminum Company 
building and damage to machinery and injury to workmen 
would likely result. 

In re: Docket No. 6311 

16. The application of Allen T. Simmons requests a con¬ 
struction permit to install new transmitting equipment and 
a directional antenna for both day and night use, change 
transmitter location, and to change the operating assign¬ 
ment of Station WADC, Tallmadge (adjacent to Akron), 
Ohio, from 1350 kc* with 5 kw power, unlimited time, using 
a directional antenna, to 1220 kc (the same frequency re¬ 
quested by WGAR), with 50 kw power, unlimited time, 
using a directional antenna. The issues to be determined 
are, in substance, as follows: (a) The areas and popula¬ 
tions which may be expected to gain primary service from 
WADC, operating as proposed, and the other broadcast 
services available thereto; (b) the extent of any interfer¬ 
ence which would be caused to Station WHBC, Canton Ohio, 
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as now operating, as well as the areas and populations 

which would be affected thereby and the broadcast services 

*• 

available thereto; (c) whether public interest, convenience, 
and necessity requires the modification of the license of 
WHBC so as to authorize operation on 1350 kc, in lieu of 
its present operation on 1230 kc; (d) the extent of any in¬ 
terference which would result to Station WCAU, Philadel¬ 
phia, from the proposed operation of WADC, as well as 
the areas and populations which would be affected thereby, 
and the other broadcast services available thereto; 
(e) whether the proposed operation of WADC would tend 
toward a fair, efficient and equitable distribution of radio 
service, as contemplated by Section 307 (b) of the Com¬ 
munications Act; (f) whether any interference would re¬ 
sult to the proposed operation of WADC from Station 
WCLE, Cleveland, and what precautionary measures, if 
any, would be taken to prevent such interference; 
(g) whether the proposed antenna array would constitute 
a hazard to air navigation; (h) whether the proposed op¬ 
erating assignment is available under the provisions 
2220 of the North American Regional Broadcasting Agree¬ 
ment and Executive Treaty, Series 196; (i) whether 
the granting of the application would be consistent with the 
policy announced by the Commission in its Memorandum 
Opinion of April 27, 1942; and (j) whether public interest, 
convenience and necessity would be served through the 
granting of this application and the application of The 
WGAR Broadcasting Company (Docket No. 6309), or either 
of them. 

17. Station WADC presently operates on 1350 kc with 
5 kw power, using a directional antenna both day and night, 
and during the daytime it provides service over an area of 
3,600 square miles and to 1,777,000 potential listeners in¬ 
side its 0.5 mv/m contour. At night the station provides 
interference-free service to its 1.85 mv/m contour and 
serves substantially all of Cleveland with a signal of at 
least 2 mv/m. The exact extent of the area, including the 
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audience, within the 1.85 mv/m contour is not known. But 
since there are 1,589,000 potential listeners inside the 2 mv/m 
contour, the number within the 1.85 mv/m contour is, of 
course, greater. A station such as WADC is normally af¬ 
forded protection to the 2.5 mv/m ground wave contour at 
night; and the applicant’s contour of this value includes an 
area of 1,075 square miles and 1,179,000 potential listeners. 
Inasmuch as the station provides service beyond this limit, 
the area within its 1.85 mv/m contour would, of course, 
substantially exceed 1,075 square miles. 

18. Operating as proposed, WADC would provide day¬ 
time service over an area of 9,300 square miles, a gain of 
5,700 square miles (or 158%), and to 2,558,000 potential 
listeners, a net gain of 781,000 (or 44%). At night the 
station would provide interference-free service to its pre¬ 
dicted 3 mv/m contour which embraces an area of 2,800 
square miles and 1,916,000 potential listeners. While the 
record does not disclose the extent of the area and the 
number of listeners which would be gained, it does show 
that the gain in listening audience would be something less 
than 327,000 and substantially less than 1725 square miles 
in service area. 

19. The areas which would be gained by WADO are, for 
the most part, to the northeast, east and southeast of the 
station’s present day and nighttime service areas. During 
the daytime, a relatively small area to the west and north¬ 
west of Akron would be gained; and an area of 110 square 
miles, with approximately 8,000 potential listeners, to the 
south of the city would be lost. The area which would gain 
daytime service has service available from WTAM (Cleve¬ 
land) and WKBN (Youngstown); most of the area is 
served by W,JR (Detroit); substantial portions thereof 
have service available from KDKA (Pittsburgh) and 
WCLE (Cleveland); and a number of other stations pro¬ 
vide service to smaller portions thereof. The area which 
would lose service from WADC has service available from 
five or six other stations. All of the area which would be 
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gained at night has service available from at least two sta¬ 
tions and most of it from three to five stations. 

20. The location proposed by the applicant is approxi¬ 
mately 25 miles northwest of WHBC, Canton, and WADC 
would cause severe adjacent channel interference to 
2221 the Canton station, affecting approximately 82 per 
cent of its service area and 43 per cent of its poten¬ 
tial listening audience during the daytime; and at night al¬ 
most 52 per cent of its service area and 11 per cent of its 
listeners -would be affected. WADC would on the other 
hand receive interference from WHBC and 12.7 per cent 
of its predicted service area and 9.5 per cent of its poten¬ 
tial audience during the daytime would be affected; and 
8.6 per cent of its predicted service area and 7.8 per cent 
of the population within the 3 mv/m contour would be af¬ 
fected during nighttime hours. The applicant concedes that 
the authorizing of WADC to operate as proposed with 
WHBC on the adjacent channel (1230 kc) would not be 
sound allocation; and, as a part of its request for authority 
to operate on 1220 kc, the applicant requests the Commis¬ 
sion to modify the WHBC license so as to specify 1350 kc 
(the present WADC frequency). The applicant suggests 
that WHBC be authorized to operate on 1350 kc with 5 kw 
power using a directional antenna at night. The evidence 
offered in support of the request for modification of the 
WHBC license assumes a directional antenna for nighttime 
operation composed of two—350 foot towers, spaced 221 de¬ 
grees, phased 12 degrees with the east tower leading, field 
ratio of 0.93, line of towers 70 degrees east and an RMS of 
537 mv/m for 5 kw power. The station so operating would 
provide a substantially better coverage than it now does on 
1230 kc or would provide on 1480 kc, as proposed in Docket 
No. 6310. The showing offered by the applicant, however, 
has but little probative value in that no specific directional 
antenna pattern has been submitted for the suggested op¬ 
eration of WHBC on 1350 kc, nor has any investigation 
been conducted in behalf of the applicant to determine 
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whether the present location of WHBC would be satisfac¬ 
tory for such a directional antenna, either from the stand¬ 
point of land area or possible problems of blanketing. 

21. Operating as proposed, WADC would, during night¬ 
time hours, cause adjacent channel interference to the 
primary service of 1VCAU, Philadelphia, Pennsylvania, 
which operates unlimited time with 50 kw power on 1210 
kc, a Class I-A clear channel. This interference would oc¬ 
cur over 3,150 square miles, which constitutes about 23 per 
cent of the area within the 500 mv/m ground wave contour 
of IVCAU, and 300,000 potential listeners, or approximately 
7.3S per cent of those residing within the station’s primary 
service area, would be affected thereby and lose service. 
The listeners who would be so affected, except for some 
2000 living in an area of 60 square miles, have service avail¬ 
able from at least one other station. The 2,000 persons re¬ 
ferred to would lose the only primary broadcast service now 
available to them during nighttime hours. 

22. The Civil Aeronautics Administration is of the opin¬ 
ion that the antenna array specified in the instant applica¬ 
tion would constitute a hazard to aerial navigation, and has 
objected to the construction thereof at the location speci¬ 
fied. The applicant has not attempted to secure another 
location, but intends to request the Civil Aeronautics Ad¬ 
ministration to re-examine the site now specified. The ap¬ 
plicant would be willing to paint and light the towers in any 
manner which might be specified by the Commission in the 
event of a grant of his application. 

2222 In re: Docket No. 6310 

23. The application of The Ohio Broadcasting Company 
requests a construction permit to make changes in trans¬ 
mitting equipment, to install a directional antenna for night¬ 
time use, and to change the operating assignment of Sta¬ 
tion WHBC, Canton, Ohio, from 1230 kc with 250 watts 
power, unlimited time, to 1480 kc (the present WGAR fre¬ 
quency) with 1 kw powder, unlimited time, using a direc- 
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tional antenna at night. A grant of this application is, of 
course, contingent upon a grant of the WGAR application 
(Docket Xo. 6309). The issues to be determined in connec¬ 
tion with the instant application are, in substance, as fol¬ 
lows: (a) The qualifications of the applicant, its officers, 
directors and stockholders to construct and operate WHBC 
as proposed; (b) the areas and populations which may be 
expected to gain primary service from the proposed opera¬ 
tion of WHBC and the other broadcast services available 
thereto; (c) whether the granting of the application would 
be consistent with the policy announced by the Commission 
in its Memorandum Opinion of April 27,1942; (d) whether 
the operation of WHBC as proposed would tend toward a 
fair, efficient and equitable distribution of radio service as 
contemplated by Section 307(b) of the Communications Act 
of 1934, as amended; (e) whether the proposed operation 
of WHBC and the operation of WGAR, as proposed, in 
Docket Xo. 6309, would serve public interest, convenience 
and necessity. 

24. The applicant is wholly owned by the Brush-Moore 
Xewspapers, Inc. Both are Ohio corporations. The officers 
and directors of the applicant are as follows: Louis H. 
Brush, President; Roy D. Moore, Vice President; and Wil¬ 
liam H. Vodrev, Secretary-Treasurer. William H. Vodrev, 
Jr. is Assistant Secretary-Treasurer, but not a director. 
The foregoing hold the same offices in the parent company 
and all, except William H. Vodrev, Jr., are directors 
thereof. The other directors of the parent company are 
J. D. Riordan, J. R. Troxell, Joseph K. Vodrev and C. D. 
Simmeral. The officers and directors of both corporations 
are United States citizens by birth. Roy D. Moore and 
William H. Vodrev serve as general manager and general 
counsel, respectively, for both companies. Almost 90 per 
cent of the capital stock in Brush-Moore is owned by Louis 
H. Brush, Roy D. Moore and William H. Vodrey and their 
immediate families. 
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25. The parent company owns the Canton Repository, a 
daily newspaper published in Canton. It also owns 50 per 
cent of the outstanding' stock of the Scioto Broadcasting 
Company, licensee of Station WPAY, Portsmouth, Ohio, 
and has pending before the Commission an application 
(Docket No. 5S67) for consent to acquire the remaining 50 
per cent interest. The Scioto Broadcasting Company also 
has pending before the Commission an application for re¬ 
newal of license (Docket No. 6012) for WPAY. Messrs. 
Brush and Moore are directors, but not officers of the Scioto 
Broadcasting Company, and William H. Vodrey is Secre- 

i tary-Treasurer and Director thereof. 

2223 26. It is estimated that the construction proposed 

herein can be accomplished at a cost of less than 
$5,000. As of May 31, 1942, the applicant had total assets 
of $85,175.56; total liabilities of $5,4S7.12 (all of which are 
current); and its capital amounted to $79,688.44. Its cur¬ 
rent assets in the amount of $31,268.36 ($24,177.48 of which 
is in cash) exceeded current liabilities in the amount of 
$25,781.24; investment in broadcast property (after allow¬ 
ance for depreciation) amounted to $38,011.38; due from 
the parent corporation, $944.10; deferred and other assets, 
$3,147.25 and “Good Will”, $11,804.47. Capital stock is¬ 
sued and outstanding amounted to $35,000; capital or 
paid-in surplus, $45,000; and there was a deficit from op¬ 
erations in the amount of $311.56. The parent company as 
of the same date, had current assets in the amount of 
$696,866.30 ($316,973.33 of which was in cash) which ex¬ 
ceeded its current liabilities by the amount of $242,848.60. 
Preferred stock issued and outstanding amounted to 
$2,083,000 and no par value common stock amounted to 
$802,994.52; and the earned surplus amounted to $1,750,- 
139.12 making a total capital of $4,636,133.64. The total in¬ 
vestment the parent company has in the applicant amounts 
to $240,770.18. 

•27. At the present time, WHBC receives interference 
from Stations WCOL (Columbus) and WJW (Akron). 
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Operating as proposed, WHBC would during the daytime 
provide service over an area of 2470.1 square miles and to 
325,840 potential listeners, which represents a gain of 1158.8 
square miles in service area and 70,185 listeners. Without 
a station operating in Akron on 1240 kc, the gain in listeners 
would be 25,140 and 390 square miles in service area. Con¬ 
sidering the adjacent channel interference now received 
from WJW, WHBC would during nighttime hours gain 
26,278 listeners and 22.6 square miles in service area. With¬ 
out a station operating in Akron on 1240 kc, the gain would 
be 24,444 in listeners and 7.3 square miles in service area. 
All of the area which would be gained during the daytime 
I has service available from Stations WTAM, WJR and 
WKBN; and substantial portions thereof have service avail- 
! able from WOLE, KDKA, WADC, WLW, WAKE, WWVA, 

I WHK and WJW (operating on 1240 kc). The area which 
would be gained at night has service available from WTAM, 

I WJR, WLW, KDKA and WADC. WHBC is the only 
broadcast station licensed to operate in Canton (population 
108,401) and is the only station which serves the entire 
city. WTAM provides satisfactory technical service 
throughout the residential districts both day and night; 
and WADC, WKBN and WAKR provide such service dur¬ 
ing daytime hours. 

28. Operating as proposed on 1480 kc, the individual 
i nighttime interference limitation to other stations on the 
channel would be reduced from that now caused by the 
present operation of WGAR as follows: To WSAR (Fall 
River) from 3 to 2.8 mv/m; to WHOM (Jersey City) from 
4 to 2.6 mv/m; to WRDW (Augusta, Georgia) from 5.1 to 
3.5 mv/m; and to KTBS (Shreveport) from 1.25 to 0.98 
mv/m. It would, however, increase the individual limita¬ 
tion to KCMO (Kansas City) over that now received from 
WGAR from 2.6 to 3.1 mv/m, which is less than 70 per cent 
of the dominant interfering signal received by KCMO and 
I would not increase the RSS limitation thereto. 
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2224 29. The construction proposed herein would re¬ 

quire the use of the following items of material and 
equipment: a 1-kw transmitter; two 1480 kc crystals; an¬ 
tenna phasing and coupling equipment; wire for transmis¬ 
sion line to new tower; approximately 23,000 feet of copper 
wire for the additional ground system; three base insula¬ 
tors; and concrete for the base to support the new tower. 
The applicant proposes to lease the present AYGAR 
auxiliary transmitter from The WGAR Broadcasting Com¬ 
pany; and the licensee of AYGAR would also furnish the 
necessary crystals for 1480 kc, as well as the phasing and 
coupling equipment, and the three base insulators which 
would be required at the new tower. The applicant has 
6n hand sufficient copper wire for the ground system, as 
well as the necessary transmission lines. The present an¬ 
tenna tower at AYHBC is 492 feet high and the applicant 
proposes to remove seven—22 foot sections therefrom and 
erect them as the additional tower required for the pro¬ 
posed two element array. The directional antenna would 
be thus composed of two towers, one 338 feet high and the 
other 154 feet high. It is estimated that it would take six 
men approximately two days to dismantle the sections and 
erect the new tower. 

30. The applicant has pending an application (File No. 
B2-R-277) for renewal of the AVHBC license. 

Conclusions 

i In re: Docket No. 6311 

1. One of the principal questions presented in connection 
with the application of Allen T. Simmons (AVADC) is 
whether the operation proposed thereby would tend toward 
a fair, efficient, and equitable distribution of radio service, 
as contemplated by Section 307 (b) of the Communications 
Act of 1934, as amended. As previously shown, W A D C 
presently provides interference-free service during night¬ 
time hours to its 1.85 mv/rn contour and, operating as pro¬ 
posed, it would gain something less than 327,000 potential 
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listeners and substantially less than 1,725 square miles in 
service area. This gain, however, would be at the expense 
of some 300,000 potential listeners living within the primary 
service area (i. e., 500 mv/m ground wave contour) of Sta¬ 
tion WCAU, Philadelphia, who would be affected by ad¬ 
jacent channel interference which would be caused by the 
operation proposed herein. This interference would occur 
over 3,150 square miles, which constitutes slightly over 23 
per cent of the WCAU nighttime primary service area. Un¬ 
der the Commission’s Rules and Standards, a station such 
as WCAU is normally afforded protection from electrical 
interference during nighttime hours from stations on ad¬ 
jacent channels to the 500 mv/m ground wave contour. 
Where, as in the instant case, the proposed operation of a 
station would cause interference to the service of an exist¬ 
ing station, it becomes necessary to weigh the public need 
for broadcast service in the area which would be benefited 
as against the area which would lose service. In this con¬ 
nection it will be noted that all of the listeners who would 
gain nighttime service from WADC have service available 
from at least two other stations and some have from three 
to five other services available. On the other hand, 298,000 
of the 300,000 potential listeners in the WCAU area, 
2225 who would be affected by interference, have service 
available from one or more other stations and the re¬ 
maining 2,000 listeners w’ould lose the only primary broad¬ 
cast service available to them at night. From these consid¬ 
erations, we are of the opinion, and so find, that the pro¬ 
posed operation of WADC would not tend toward a fair, 
efficient and equitable distribution of radio service. 

2. Considering the extent of the adjacent channel inter¬ 
ference which would result, the simultaneous operation of 
WADC on 1220 kc with WHBC on 1230 kc would not be in 
the public interest. As a part of his application, however, 
the applicant requests the Commission to modify the 
WHBC license so as to specify the use of 1350 kc, the pres¬ 
ent WADC frequency. The evidence offered in support of 
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this request does not include a complete plan upon which 
we could reach the determination that the public interest, 
convenience and necessity requires such modification of the 
WHBC license. 

3. The proposed directional antenna array constructed 
at the location specified in the application would constitute 
a hazard to air navigation. 

i 4. From the foregoing considerations, we are of the opin¬ 
ion, and so find, that the proposed operation of Station 
WADC would not serve public interest, convenience, or ne¬ 
cessity and that the application should be denied. Having 
reached this conclusion with respect to the application, it 
is unnecessary to pass upon the other issues specified. 

In re: Dockets Nos. 6309 and 6310 

5. As already shown, the applications of The WGAR 
Broadcasting Company (WGAR) and The Ohio Broadcast¬ 
ing Company (WHBC) are related in that a grant of the 
latter is contingent upon a grant of the former. 

6. The licensees of WGAR and WJR (Detroit) are un¬ 
der common control and both stations carry the programs 
of the Columbia Broadcasting System. With WGAR op¬ 
erating as proposed, the areas over which the services of 
the two stations overlap would be extended. These areas, 
however, constitute but a very small portion of the total 
area within the 0.5 mv/m ground wave contour of WJR. 
The applicant would gain 330,701 potential listeners dur¬ 
ing the daytime and 341,602 at night; and all who would 
gain service have service available from four other sta¬ 
tions and some have a number of additional services avail¬ 
able. As presently operated, WGAR provides service to 
only about one-half of the Cleveland metropolitan district 
during nighttime hours, but operating as proposed the sta¬ 
tion would provide service throughout the area, except for 
the business district of the city where it would produce a 
signal of only 12 mv/m. Under the Commission’s Stand¬ 
ards of Good Engineering Practice, a signal intensity of at 



29 


least 25 mv /111 is recommended for service over business 
districts. The proposed operation presents no problem of 
excessive blanketing 1 . Interference to the proposed service 
would not be expected from the second harmonic of Station 
WCLE (Cleveland). As previously pointed out, the pro¬ 
posed ground system does not meet the minimum re- 
2226 quirements recommended by the Standards of Good 
Engineering. Therefore, a grant of the application 
i should be subject to the applicant’s submitting proof that 
the proposed radiating system is capable of producing a 
minimum effective field of 175 mv/m for 1 kw power. The 
frequency 1220 kc is available for assignment in the Cleve¬ 
land area. Since we have already concluded that the ap¬ 
plication of Allen T. Simmons, Docket No. 6311, should not 
be granted for the reasons stated, comparative considera¬ 
tion between it and the WGAR proposal is not necessary. 

7. The remaining questions to be determined in connec¬ 
tion with the WGAR application are: (a) The extent of 
i the interference which would result from the simultaneous 
proposed operation of WGAR and the present operation 
of WHBC: (b) whether the granting of the application 
would tend toward a fair, efficient and equitable distribu¬ 
tion of radio service; and (c) whether the Commission’s 
policy, announced by its April 27,1942, Memorandum Opin- 
i ion, precludes the granting of the application. 

S. The proposed operation of WGAR would cause severe 
adjacent channel interference to the present operation of 
WHBC during daytime hours. But should the latter be 
authorized to operate on 1480 kc, as requested in Docket 
No. 6310, the proposed operation of WGAR would not cause 
interference thereto. The question of whether the grant¬ 
ing of the WGAR application would tend toward a fair, 
efficient and equitable distribution of radio service depends 
upon the action taken upon the WHBC proposal in Docket 
No. 6310. 

9. The Memorandum Opinion of April 27,1942 sets forth 
our policy ‘‘to grant no application for an authorization in- 
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volving the use of any materials to construct or change the 
transmitting facilities of any standard . . . broadcast sta¬ 
tion/ ’ This policy was adopted upon the recommendation 
of the Defense Communications Board (now Board of "War 
Communications) and its purpose is to conserve the use of 
materials and the service of skilled personnel to meet the 
war needs of the armed forces of the United States. The 
Memorandum Opinion further provides that this policy 
shall not preclude the issuance of authorizations involving 
essential repairs or replacements for the purpose of main¬ 
taining existing services or for construction of facilities re¬ 
quired by the Commission. The granting of the WGAR ap¬ 
plication would enable the station to improve its nighttime 
coverage in the Cleveland metropolitan district where there 
is: a public need for increased broadcast facilities; and it 
would also enable this Government to taken advantage of 
the use of the 1220 kilocycles channel, which otherwise might 
be lost to it under the provisions of the North American Re¬ 
gional Broadcasting Agreement. Moreover, a move of 
WGAR from its present location is not only desirable and 
necessary for the maintenance of the station’s service, but 
also for the protection of an aluminum manufacturing 
plant, engaged in war production, which is situated adjacent 
to the applicant’s property. A move from the present site 
is necessary in any event and the granting of authority to 
operate on 1220 kilocycles at the proposed location would 
not require the use of any additional materials other than 
crystals, which are already on hand. 

2227 10. The Ohio Broadcasting Company (WHBC), 

applicant in Docket No. 6310, its officers, directors 
and stockholders are qualified to effect the construction and 
operation proposed. Operating as proposed, Station 
WHBC would gain 70,185 potential listeners during the 
daytime and 26,278 at night. All of the listeners 'who would 
gain service during the daytime have service available from 
three other stations and portions thereof have service avail- 
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able from a number of additional stations; and all of those 
who would gain service at night have service available from 
two to five other stations. The proposed operation of 
WHBC, with WGAR operating as proposed in Docket No. 
6309, would tend toward a fair, efficient and equitable dis¬ 
tribution of radio service. 

11. The only remaining question to be determined in con¬ 
nection with the WHBC application is whether our policy, 
announced by the April 27, 1942, Memorandum Opinion, 
precludes the granting thereof. Standing alone, the appli¬ 
cation obviously would fall within the purview of said pol¬ 
icy. But, since, the WHBC and WGAR requests are inter¬ 
related, in that each is contingent upon the action taken 
upon the other, it becomes necessary to consider the overall 
benefits which would accrue to the public from the grant¬ 
ing of both applications. As heretofore shown, the pro¬ 
posed operation of WGAR would enable the station to im¬ 
prove its coverage in the Cleveland area, where there is a 
public need for increased broadcast facilities; and such 
operation would also enable this Government to take ad¬ 
vantage of the use of a channel, which otherwise might be 
lost to it under the provisions of the North American Re¬ 
gional Broadcasting Agreement. The proposed operation 
of WHBC would not only effect an improvement in the .sta¬ 
tion’s coverage, but also to certain stations on the 1480 kc 
channel; and the granting of the application would require 
a minimum amount of materials and equipment, all of which 
are on hand, or available. In view of the foregoing con¬ 
siderations, we are of the opinion that the WGAR and 
WHBC applications should be granted as an exercise of 
discretion under the provisions of the statement of policy 
announced by the April 27, 1942, Memorandum Opinion. 

12. We are, therefore, of the opinion, and so find, that 
the operation proposed by the applications of The WGAR 
Broadcasting Company (Docket No. 6309) and the Ohio 
Broadcasting Company (Docket No. 6310) would serve 
public interest, convenience and necessity. A grant of the 
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application of The WGAR Broadcasting Company should 
be subject to the following conditions: (a) That applicant 
shall take whatever steps are necessary to improve the 
signal of WGAR over the Cleveland business district to 
comply with the Commission’s Rules and Regulations when 
materials and equipment again become available for con¬ 
struction of broadcast facilities; and (b) that applicant 
shall submit proof that the proposed radiating system is 
capable of producing a minimum effective field of 175 mv/m 
at one mile for 1 kw power (or 392 mv/m for 5 kw power). 
A grant of the application of The Ohio Broadcasting Com¬ 
pany should be subject to the action taken upon the appli¬ 
cant’s application for renewal of license (File Xo. B2-R- 
277) for Station WHBC. 

2228 Order 

In view of the foregoing, IT IS ORDERED, this 3rd day 
of iXovember, 1943, (1) That the application of Allen T. 
Simmons (WADC), for construction permit (B2-P-3462— 
Docket Xo. 6311) BE, AND THE SAME IS HEREBY, 
DEXIED; (2) That the application of The WGAR Broad¬ 
casting Company (WGAR), for construction permit (B2- 
P-2692—Docket ’ Xo. 6309) BE, AXD TIIE SAME IS 
HEREBY, GRAXTED, subject to the following conditions: 
(a) That applicant shall take whatever steps are necessary 
to improve the signal of WGAR over the Cleveland business 
district to comply with the Commission’s Rules and Regu¬ 
lations when materials and equipment again become avail¬ 
able for construction of broadcast facilities; and (b) that 
applicant shall submit proof that the proposed radiating 
system is capable of producing a minimum effective field of 
175 mv/m at one mile for 1 kw power (or 392 mv/m for 5 
kw power), and (3) That the application of The Ohio 
Broadcasting Company (WHBC), for construction permit 
(B2-P-3334—Docket Xo. 6310) BE, AXD THE SAME IS 
HEREBY, GRAXTED, subject to the action taken upon 
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the applicant’s application for renewal of license (File No. 
B2-R-277) for Station WHBC. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. SLOWIE, 

Secretary. 

Adopted, November 3, 1943. 

Released Nov 5 1943. 

I hereby certify that the foregoing is a full, true and cor¬ 
rect copy of the Findings of Fact, Conclusions and Order 
of the Federal Communications Co mm ission in Docket Nos. 
6309-11. 

T. J. SLOWIE, 

Secretary. 

By W T DAVIS 
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Unttefc States Court of appeals 

DISTRICT OF COLUMBIA 


No. 8663 

Allen T. Simmons, appellant# 
v. 

Federal Communications Commission, appellee, 
The WGAE Broadcasting Company, intervenor 


BRIEF FOR APPELLEE 


STATEMENT OP PACTS 

This is an appeal taken on January 7, 1944, by 
Allen T. Simmons, licensee of station WADC, 
Tallmadge, Ohio, from a decision of the Federal 
Communications Commission denying his appli¬ 
cation for a construction permit to change his 
frequency, to increase his power, and to move his 
transmitter site, and granting the application of 
The WGAR Broadcasting Company, licensee of 
station WGAR, Cleveland, Ohio, for a construc¬ 
tion permit to change its frequency, increase its 
power, and move its transmitter site. The 
WGAR Broadcasting Company has filed notice 
of its intention to intervene in this appeal. 

(i) 
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On January 6, 1940, WGAR, Cleveland, Ohio, 
filed with the Commission an application for a 
construction permit to change the location of its 
transmitter, to increase its power, and to change 
its assigned frequency (R. 2). Because the pro- 
i posed transmitter site was considered objection¬ 
able in that it would constitute a hazard to air 
navigation, an amended application specifying 
another site was filed August 8,1941 (R. 146). The 
application was further amended on four other 
occasions and, as amended at the time of the hear- 
1 ing, it requested authority to change frequency 
from 1480 kilocycles to 1220 kilocycles and to 
! increase nighttime power from 1 kilowatt to 5 
i kilowatts until such time as operation with 50 
kilowatts, as proposed in an earlier application, 

1 should become permissible. No change in trans¬ 
mitter site was requested (R. 425). 

On October 1,1941, the Ohio Broadcasting Com¬ 
pany, licensee of station WHBC, Canton, Ohio, 
filed an application for a construction permit to 
increase power from 250 watts to 1 kilowatt, to 
install a new transmitter and a directional an¬ 
tenna for night use only, and to change frequency 
from 1230 kilocycles to 1480 kilocycles, contingent 
upon the granting of the pending application of 
WGAR for permission to change frequency from 
1480 kilocycles to 1220 kilocycles (R. 559). In 
i connection with its application, WHBC filed a copy 
of a letter dated March 23, 1942, which it had 
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received from WGAR, in which WGAR offered to 
make available to WHBC certain equipment which 
it had on hand which w r as necessary to operation 
on 1480 kilocycles (R. 626-627). 

On February 10, 1942, appellant WADC, Tall- 
mad ge, Ohio, filed his application for a construc¬ 
tion permit requesting authority to change the 
transmitter site of WADC, to install a new trans¬ 
mitter and directional antenna system, to increase 
power from 5 kilowatts to 50 kilowatts, and to 
change frequency from 1350 kilocycles to 1220 
kilocycles (R. 629). To eliminate adjacent chan¬ 
nel interference with WHBC, it was proposed that 
the frequency of WHBC be changed from 1230 
kilocycles to 1350 kilocycles when the latter fre¬ 
quency was vacated by WADC (R. 640). By let¬ 
ter dated March 27, 1942, the Civil Aeronautics 
Administration advised the Commission that 
WADC’s proposed transmitter site would consti¬ 
tute an undue hazard to air navigation, and sug¬ 
gested that the applicant seek a site which would 
be less objectionable (R. 702). A copy of this 
letter was sent to WADC by the Commission on 
April 8, 1942 (R. 704). 

The Commission was unable to determine upon 
examination that public interest, convenience, or 
necessity would be served by a grant of any of the 
foregoing applications and, on April 7,1942, desig¬ 
nated the three applications for hearing, to be 
heard in a consolidated proceeding (R. 703). 
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WGAR’s petition for reconsideration of the Com¬ 
mission’s order of April 7, 1942, requesting a 
grant of its application and that of WHBC with¬ 
out a hearing or, in the alternative, a grant of its 
application alone without a hearing, was denied 
by the Commission on May 5, 1942 (R. 729). 

On May 30, 1942, a petition to intervene was 
filed by WCAU Broadcasting Company, licensee 
of radio station WCAU, Philadelphia, Pennsyl¬ 
vania, 1 on the ground that the operation of WADC 
as proposed in its application would produce an 
excessive amount of interference within the 
WCAU service area normally protected against 
interference from the operation of other stations 
on adjacent channels (R. 765). The petition to 
intervene was granted on June 10, 1942 (R. 769). 

Consolidated hearings were held on June 22,23,24, 
and 25, 1942, before a presiding officer designated 
by the Commission. Proposed findings of fact 
and conclusions were subsequently filed by each of 
the applicants and the intervenor (R. 1811, 1822, 
1869, 1875). On November 4, 1942, the Commis¬ 
sion granted a petition of W T GAR for leave to 
amend its application and to reopen the record 
for a further hearing (R. 1900). The amended 
application, filed by WGAR on November 12,1942, 
requested authority to move its transmitter site 
because of the threat of damage to its transmitter 

1 WCAU is a Class I-A, clear channel station and is au¬ 
thorized to operate on the frequency of 1210 kiloc}*cles with 
a power of 50 kilowatts, unlimited time. 
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from the operations of the adjacent plant of 
Aluminum Company of America (R. 491). Fur¬ 
ther hearings on this issue were held on December 
11 and 16, 1942, and additional proposed findings 
of fact and conclusions were filed by the three 
applicants, WGAR, WHBC and WADC (R. 2089, 
2092, 2108). 

Proposed findings of fact and conclusions were 
adopted by the Commission on September 7,1943, 
proposing to grant the applications of WGAR and 
WHBC and to deny that of WADC (R. 2117- 
2132). Thereupon, appellant filed exceptions to 
the proposed findings and requested an oral argu¬ 
ment thereon (R. 2135). Briefs were filed by the 
several applicants and the intervenor, and oral 
argument was heard on November 3, 1943 (R. 
2140, 2148,2153,2164, 2169, 2173,2178). 

On November 5,1943, the Commission issued its 
Final Report and Order, denying appellant’s 
application and granting the applications of 
WGAR and WHBC (R. 2213-2228, Appendix, 
9-33). 2 With reference to appellant’s applica¬ 
tion, the Commission found that WADC operat¬ 
ing as proposed would increase its daytime 
service area to 9,300 square miles, a gain of 5,700 
square miles, and would increase the number of 
its daytime listeners to 2,555,000, a gain of 781,- 
C00. At night WADC would gain something less 
than 327,000 listeners and increase its service area 

2 All references in this brief to “Appendix” are to the Ap¬ 
pendix in appellant’s brief. 
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by less than 1,725 square miles. The Commission 
; found that all the listeners who would gain 
service from WADC had service available from at 
least two other stations and in most instances 
from two to five stations (R. 2220, Appendix, 
19-21). 

The Commission, however, found that the grant 
i of the WADC application would cause interfer- 
1 ence to WCAU, a class I-A station in Philadel¬ 
phia. This interference would cost WCAU 3,150 
square miles of its nighttime service area within 
its normally protected contour, which includes 
some 300,000 listeners. Most of these listeners 
have service from at least one other station, but 
2,000 of them, the Commission found, would lose 
the only primary service available to them (R. 
2221, Appendix, 22). The Commission also found 
that severe interference would be caused to station 
WHBC from the proposed operation of WADC. 
Appellant conceded that it would not be sound 
allocation to permit WADC to operate on 1220 
kilocycles without moving WHBC to a different 
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frequency. He, therefore, suggested that WHBC 
be moved to 1350 kilocycles, the frequency of 
i WADC. However, the Commission held that ap¬ 
pellant failed to show that WHBC could feasibly 
operate on 1350 kilocycles (R. 2220-2221, Appen- 
% dix, 21-22). Finally, the Commission found that 
the antenna proposed by WADC would constitute 
a hazard to air navigation and should not be ap- 


7 ‘ 

proved (R. 2221, Appendix, 22). It was for these 
reasons that the Commission concluded that the 
grant of appellant’s application would not serve 
public interest, convenience or necessity (R., 
2224-2225, Appendix, 26-28). 

The applications of WGAR and WHBC were 
considered jointly, since the grant of one was con¬ 
tingent upon the grant of the other. With refer¬ 
ence to the application of WGAR, the Commis¬ 
sion found that operating as proposed WGAR 
would increase its daytime audience by 330,000, a 
gain of 23 percent, and its nighttime audience by 
341,000, a gain of 30 percent. The Commission 
also found that although the service to be rendered 
in the business district of Cleveland under the 
proposed operation would not conform to the 
Commission’s Standards of Good Engineering 
Practice, nevertheless, WGAR would be able to 
provide satisfactory service throughout the entire 
Cleveland metropolitan district as contrasted with 
its present service to only half of this area. The 
Commission held further that the proposed 
operation of WGAR would meet a public need for 
increased broadcast service in the Cleveland area, 
which is the sixth largest city in the United States 
and has only two other full-time stations. The 
Commission also found that the necessary ma¬ 
terials and labor were available for the proposed 
construction and that no violation of the Com¬ 
mission’s memorandum opinion of April 27, 1942, 

5S5672—14-2 
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was involved. The Commission further found 
that a grant of the application would permit 
WGAR to move its antenna from its site ad¬ 
jacent to the Aluminum Company of America 
i plant whose drop forge hammers often put the 
station off the air and created the danger of the 
' antenna falling on the plant. Finally, the Com¬ 
mission found that the assignment and use of the 
requested frequency, 1220 kilocycles, by WGAR 
i would assure the continued availability of that 
channel for use by the United States under the 
terms of the North American Regional Broad¬ 
casting Agreement (R. 2214r-2219, Appendix, 
10-18). 

1 Another advantage to be gained from a grant 
of the WGAR application, the Commission held, 
I was that it made possible more effective operation 
I of WHBC on 1480 kilocycles, the frequency to 
be vacated by WGAR. The shift in frequency 
would enable W^HBC to increase its daytime audi¬ 
ence by 20,000 listeners, and its nighttime audience 
i by 26,000 listeners. This extension of WHBC’s 
service area would not increase the RSS inter¬ 
ference to any station and as a matter of fact 
1 would decrease the interference which it was then 
causing to four other stations—WSAR, Fall 
1 River, WHOM, Jersey City, WRDW, Augusta, 
Georgia, and KTBS, Shreveport (R. 2223, Ap¬ 
pendix, 24-25). 
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On November 24, 1943, appellant WADC filed 
a petition for rehearing, requesting that the Com¬ 
mission reconsider and reverse its order of No¬ 
vember 5, 1943, deny the application of WGAR, 
and grant the application of WADC (R. 2229). 
Opposition to the petition was filed by WGAR on 
December 4, 1943 (R. 2232). On December 21, 
1943, the Commission entered an order denying 
appellants petition for rehearing (R. 2238-2239). 
Appellant thereupon filed his Notice of Appeal 
in this Court. 

SUMMARY OF ARGUMENT 

Appellant prosecutes this appeal in a dual 
capacity: first, as a person whose application for 
a construction permit has been denied and, there¬ 
fore, entitled to appeal under the provisions of 
section 402 (b) (1) of the Communications Act; 
and second, as a person allegedly aggrieved and 
whose interests are adversely affected by the grant 
of the application of WGAR and, therefore, en¬ 
titled to appeal under the provisions of section 
402 (b) (2) of the Communications Act. 

The appeal based on the denial of appellant’s 
application for a construction permit is without 
merit since the Commission’s determination that 
the grant of his application would not be in the 
public interest is supported by substantial evi¬ 
dence. The Commission denied appellant’s ap¬ 
plication for a construction permit on three 
grounds: (1) that the proposed operation of 
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WADC would cause substantial interference with¬ 
in the normally protected service area of WCAU; 
(2) that substantial adjacent channel interference 
would result from the proposed operation of 
WADC and the continued operation of WHBC 
on its present assignment, and that appellant had 
failed to adduce evidence that his proposal that 
WHBC be assigned to operate on 1350 kilocycles 
would be feasible; and (3) that appellant’s pro¬ 
posed directional antenna array at the site speci¬ 
fied in his application would constitute a hazard 
to air navigation. The record affords substantial 
evidence to support these conclusions. 

.Insofar as appellant complains of the Com¬ 
mission’s order granting the application of 
WGAR, the appeal must be dismissed because 
appellant is not a “ person aggrieved or whose 
interests are adversely affected” by the Commis¬ 
sion’s decision within the meaning of section 402 
(b) (2). Appellant makes no showing that his 
economic position is in any way impaired or that 
the proposed operation of WGAR will result 
in any interference with the present operation of 
WADC. 

Appellant’s sole grievance is that his applica¬ 
tion for a construction permit was denied and 
that of WGAR was granted. Such rights as he 
may have as an unsuccessful applicant are ade¬ 
quately protected by the right of appeal accorded 
him under the provisions of section 402 (b) (1). 
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Ad applicant for a construction permit has no 
right which can be aggrieved by the grant of a 
mutually exclusive application. Palmer v. Federal 
Communications Commission, App. D. C. No. 
7542, decided February 16, 1940; Frequency 
Broadcasting Corporation v. Federal Communi¬ 
cations Commission, App. D. C. No. 8055, de¬ 
cided April 28, 1942. 

ARGUMENT 

Appellant prosecutes this appeal in a dual 
capacity: first, as a person whose application for 
a construction permit has been denied and, there¬ 
fore, entitled to appeal under the provision of 
section 402 (b) (1) of the Communications Act; 
and second, as a person allegedly aggrieved and 
whose interests are adversely affected by the 
grant of the application of WGAR and, there¬ 
fore, entitled to appeal under the provisions of 
section 402 (b) (2) of the Communications Act. 
Insofar as appellant prosecutes this appeal as 
a person whose application for a construction 
permit has been denied, the appeal is without 
merit because the Commission’s determination 
that the grant of the WDAC application is not 
in the public interest is supported by substantial 
evidence. Insofar as appellant seeks to prosecute 
this appeal in the second capacity, the appeal 
must be dismissed because appellant is not a 
“person aggrieved or whose interests are ad- 
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versely affected” by the Commission’s decision 
within the meaning of section 402 (b) (2). 

I 

The Commission’s determination that the grant of the 
WADC application would not be in the public interest 
is supported by substantial evidence 

The Commission found that a grant of appel¬ 
lant’s application for a construction permit would 
not serve public interest, convenience or neces¬ 
sity. It based this determination on three 
grounds: (1) that the proposed operation of 
WADC would cause substantial interference with 
the existing service of WCAU; (2) that sub¬ 
stantial adjacent channel interference would re¬ 
sult from the proposed operation of WADC and 
the continued operation of WHBC on its present 
assignment, and that appellant had failed to ad¬ 
duce evidence that his proposal that WHBC be 
assigned to operate on 1350 kilocycles would be 
feasible; and (3) that appellant’s proposed di¬ 
rectional antenna array at the site specified in 
his application would constitute a hazard to air 
navigation. The record affords substantial evi¬ 
dence to support these conclusions. 

A. Interference with WCAU 

The Commission found that the proposed oper¬ 
ation of WADC on 1220 kilocycles would produce 
substantial interference with the present service 
of WCAU, which is a Class I-A, clear channel 
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station, at Philadelphia, operating on the fre¬ 
quency of 1210 kilocycles with a power of 50 
kilowatts. 3 The Commission found that the pro¬ 
posed operation of WADC would result in a gain 
of something less than 327,000 listeners and less 
than 1725 square miles in service area. This 
gain, however, the Commission found, would be 
at the expense of some 300,000 listeners within 
the normally protected service area of WCAU, 
who would lose service from WCAU as a result 
of adjacent channel interference which would 
result from the proposed operation of WADC. 
The area within which this interference would 
occur extends over 3150 square miles and consti¬ 
tutes slightly more than 23 percent of the WCAU 
protected service area. The Commission further 
found that all the listeners who would gain serv¬ 
ice from WADC had service available from at 
least two other stations and in most instances 
from three to five stations. On the other hand, 
of the 300,000 listeners within the normally pro¬ 
tected service area of WCAU who would be af¬ 
fected by interference, 298,000 have service 
available from at least one other station; the 
remaining 2,000 listeners would lose the only 
primary service available to them. In the light 

’Under the Commission’s Standards of Good Engineer¬ 
ing Practice (p. 2), protection from adjacent channel inter¬ 
ference is given to this class of station to the 0.5 millivolt per 
meter ground wave contour for both daytime and nighttime 
operations. 
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i of these findings, the Commission concluded that 
there was no compelling reason for the grant to 
WADC (R. 2219-2221, 2224-2225, Appendix, 
18-22, 26-28). 

Appellant admits that the operation of WADC 
as proposed would produce interference with the 
service of WCAU but contends that the inter¬ 
ference is of such character that it should not 
i properly be considered by the Commission. In 
his brief, appellant states (p. 11) : 

On this issue appellant’s engineer testi¬ 
fied that there would be interference be- 
I tween WADC and WCAU but that this 
interference would occur in an area which 
does not receive from WCAU the 0.5 mv/m 
signal intensity considered by the Commis¬ 
sion to be the minimum for service (WADC 
Exh. 13, 13A, R. 1190 ff.). 

I The record references cited by appellant support 
only that portion of the quoted statement which 
I admits interference between WADC and WCAU. 
For that portion of appellant’s statement which 
suggests that this interference is not of the kind 
which the Commission should take into account, 
i there is no support in the record. Indeed, the 
undisputed evidence is clearly to the contrary. 

Appellant’s own engineering witness testified 
that the proposed operation of WADC would 
icause interference with the service of WCAU; 
that this interference would occur within the 
iprimary nighttime service area of WCAU; and 
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that 2,000 listeners in a portion of the area within 
which interference with the primary nighttime 
service of WCAU would occur receive their only 
primary nighttime service from WCAU (R. 1190- 
1193). 4 On cross-examination, he testified that 
the proposed operation of WADC involved inter¬ 
ference within the normally protected ground 
wave contour of WCAU but declined to say 
whether primary service was rendered by WCAU 
in that area because he didn’t know “whether the 
station is fading-free out there or not.” He fur¬ 
ther admitted that he had made no measurements 
to find out (R. 1235). 

Affirmative evidence on this point, however, 
was offered by WCAU’s engineering expert who 
testified that, because of the peculiar character¬ 
istics of WCAU’s antenna, no fading occurs with¬ 
in the 0.5 millivolt per meter ground wave con¬ 
tour (R. 1271). 

Appellant suggests in his brief (p. 11) that all 
interference between the proposed operation of 
WADC and that of WCAU “can be eliminated 

4 Appellant's exhibits 13 and 13-A (R. 179S, 1799) on 
which he relies are not pertinent to this issue. They simply 
show the secondat'y nighttime service area of WCAU. They 
do not purport to show or state that interference by WADC 
would be limited to this area exclusively and would not ex¬ 
tend within the primary nighttime service area of WCAU. 
Appellant's own exhibits 11 and 11-A (R. 1794, 1795) on 
the other hand clearly show that the interference which 
would be caused by WADC does extend within the 'primary 
nighttime service area of WCAU. 
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by minor changes in the WADC antenna pat¬ 
tern” and asserts that he “has indicated his will¬ 
ingness to make such changes.” The record, 
however, contains no evidence on this point. The 
sole reference to it is the statement of appellant’s 
counsel at the oral argument before the Com¬ 
mission when, in response to a question from one 
of the Commissioners, he stated (R. 2190): 

Had we considered that an important 
element in your proceeding, we might have 
proposed a different type antenna. 

! Whatever appellant’s estimate of the impor¬ 
tance of the issue of interference with WCAU, 
it was quite evident from the issues specified in 
the notice of hearing and from the proposed 
findings that the Commission did consider it an 
important element in its proceedings. That the 
Commission was justified in refusing to rely 
upon counsel’s casual statement unsupported by 
any evidence is not open to question. 

I B. Interference with WHBC 

The Commission found that the operation of 
WADC on 1220 kilocycles would cause severe in¬ 
terference to WHBC operating on 1230 kilocycles. 
Approximately 82% of WHBC’s daytime service 
area and 43% of its daytime audience would lose 
service as a result of this interference. At night 
approximately 52% of its service area and 11% 
of its listening audience would lose service. (R. 
2221, Appendix, 21). 
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Appellant concedes (R. 1187-1188) that the oper¬ 
ation of WADC on 1220 kilocycles and WHBC on 
1230 kilocycles would not be sound allocation. 
Therefore, as part of his application he proposed 
that the Commission assign WHBC to 1350 kilo¬ 
cycles (the present WADC frequency) and modify 
its license accordingly. 5 The Commission found 
that the evidence offered by appellant in support of 
this proposal did not include an adequate plan 
upon which it could reach the determination that 
the public interest, convenience and necessity re¬ 
quire such modification of the WHBC license (R. 
2225). The record affords ample justification for 
this finding. 

8 The statement in appellant’s brief (p. 12) that WHBC 
was agreeable to operation on 1350 kilocycle is not supported 
by appellant’s record reference. The statement appearing 
in the record to which appellant refers is as follows (R. 
1445-1446): 

“Q. * * * Is the Ohio Broadcasting Company pre¬ 
pared to accept whichever wave length the Federal Com¬ 
munications Commission may think proper to assign to 
Canton in the advancement of the radio service of Cleve¬ 
land, Akron, and Canton? 

“A. It is not only so prepared but is anxious to help and 
bring about any such a situation for the improvement of the 
radio broadcasting in Canton, Cleveland, and Akron. What¬ 
ever frequency may be assigned to WHBC by the Commis¬ 
sion we will not only be glad to accept but will endeavor 
to best serve our community by it.” 

WHBC’s willingness to accept any frequency which the 
Commission might find suitable for its operation can hardly 
be construed as an expression of its willingness to accept the 
specific frequency 1350 kilocycles. 
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It is conceded by appellant (Br. 12) that the 
burden wa« upon him to prove the feasibility of 
operation of WHBC on 1350 kilocycles as pro¬ 
posed in his application. Accordingly, testimony 
and exhibits were offered by appellant to show 
that by operating with a suitable directional an¬ 
tenna on 1350 kilocycles, WHBC would provide a 
substantially better coverage than it now does on 
1230 kilocycles or would provide on 1480 kilo¬ 
cycles as proposed by WGAR (R. 1204^-1213, 
1800-1803). Appellant’s expert witness admitted, 
however, that he had not designed a specific direc¬ 
tional antenna pattern for the proposed operation 
of WHBC and that his proposal was merely an 
example of the coverage and pattern generally 
obtainable with a directional antenna system of 
the type he had suggested; and that he had not 
determined whether any blanketing problems were 
involved in the proposed operation of WHBC and 
could not state that the proposal would be free of 
objection on that score. The witness admitted 
further that he was not familiar with the present 
site of WHBC and had made no investigation of 
its adaptability to the proposed operation (R. 
1220-1222). 

The Commission’s Rules and Regulations (Sec¬ 
tion 3.33) provide that no authority to install a 
directional antenna will be granted unless a defi¬ 
nite site and full details of the design of the 
directional antenna are submitted with the appli- 
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cation. 0 In failing to submit evidence of a specific 
directional antenna pattern and of the suitability 
of the present location of WHBC for such a di¬ 
rectional antenna, appellant has not sustained his 
admitted burden of proof and the Commission’s 

0 The complexity of the problem of designing a direc¬ 
tional antenna system is apparent from a consideration of 
the numerous factors involved as set out in the Standards of 
Good Engineering Practice (pp. 27-29): 

“Section 3.33 (a) requires that an application for authority 
to install a directional antenna specify a definite site and 
that full details of the directional antenna are given with 
the application. Any application not complete in these de¬ 
tails will be returned to the applicant as ‘defective’ under 
section 1.72. 

“In order to comply with the above and to permit proper 
consideration of any application involving a directional an¬ 
tenna, the following shall be submitted in triplicate, properly 
verified by the engineer designing the antenna, with each 
such application: 

“(1) Name, address, and qualifications of the engineer. 

“(2) Complete description of the proposed antenna 
system. 

“a. Number of elements. 

“b. Type of each element [i. e., guyed or self-supporting, 
uniform cross section or tapered (specify base width), 
grounded or insulated, etc.]. 

“c. If top loaded, give details. 

“d. Height of vertical lead of each element in feet (height 
above base insulator or base, if grounded). 

“e. Over-all height in feet of each element above ground 
level. 

“f. Over-all height in feet of each element above mean sea 
level. 

“g. Orientation of array with respect to true north and 
time phasing of fields from elements (specify degrees leading 
of lagging) and space phasing of elements (identifying ele- 
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finding that i{ ‘ the showing offered by the applicant 
* * * has but little probative value” cannot b^ 
said to be arbitrary or capricious. 

merits). (Space phasing should be given in feet, as well as 
in degrees.) 

i “h. Details of ground system for each element (length and 
number of radials, dimensions of ground screen, if used, and 
depth buried). 

i “i. Ratio of fields from elements (identifying elements). 

i “j. If not fully described above, give complete details and 
sketches if needed. 

“(3) Calculated horizontal field intensity patterns for 
each power involved showing: 

“a. Directional field intensity at 1 mile and effective field, 
“b. Direction true north shall be shown at zero azimuth. 

“c. Direction and distance to each existing station with 
which interference may be involved, operating either direc¬ 
tional or nondirectional (all directions shall be determined 
by accurate calculation or from Lambert Conformal Conic 
Projection Map such as United States Coast and Geodetic 
Survey Map No. 3060a, or map of equal accuracy, and all 
distances shall be determined by accurate calculation or 
from United States Albers Equal Area Projection Map, 

scale 2 500 oqo or ma P e< l ua l accuracy. These may be 

obtained from the United States Coast and Geodetic Survey 
and the United States Department of Interior, Geological 
Survey, for the sums of 40 cents and $1, respectively. 

u d. Calculated field intensity contours for 250, 25, and 5 
mv/m and the population residing within each of such con¬ 
tours in addition to the information required by section 
29 (d) of F. C. C. Form 301, on a map having the largest 
practical scale. 

“(4) Calculated vertical field intensity patterns (for 
nighttime power) in the direction of each minimum and the 
maximum and in the direction of each station with which 
nighttime interference may be involved, operating either 
directional or nondirectional for angles from 0° to 90° above 
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C. Unsuitability of WADC’s proposed antenna site 

The Commission found that the proposed di¬ 
rectional antenna array if erected at the location 
specified in appellant’s application would con¬ 
stitute a hazard to air navigation (R. 2221,2225, 
Appendix, 21, 27). This conclusion is supported 
by the record. 

the ground plane, based on the ground wave field intensity 
at 1 mile from the antenna for the direction involved. 

“(5) Data used in computing the above patterns 
including: 

“a. Formula used for calculating both horizontal and 
vertical patterns, and sample calculations. (Derivation of 
formula if other than standard is used.) 

“b. All assumptions made and basis therefor, including 
electrical height, current distribution and efficiency of each 
element, and ground conductivities. 

“c. Complete tabulation of calculation data used in plot¬ 
ting patterns, including data for determination of r. m. s. 
value of horizontal and directional patterns. 

“(6) Any other pertinent information. 

“ (7) Plotting of field intensity patterns: 

“a. All patterns shall be plotted on standard letter-size 
polar coordinate paper (main engraving approximately 

7"xl0"). 

“b. All patterns shall be plotted to the largest scale pos¬ 
sible on the paper specified in section (a) above using scale 
divisions and subdivisions having values of 1, 2, 2.5, or 5 
times 10. x (No other values shall be used.) 

“c. All values of field intensity less than 10 percent of the 
effective field intensity of the pattern shall be shown on an 
enlarged scale in accordance with (a and b) above. 

a d. In the event actual inverse distance field intensities 
expected to be determined in practice (that is, the values de¬ 
termined from actual measurements particularly in sharp 
nulls), are different from the above calculated values, the 
expected values as well as the calculated values shall be 
shown on both the full patterns and the enlarged sections.” 
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As a part of his application, appellant sub¬ 
mitted data relating to his proposed antenna site. 
Included in these data was a map which disclosed 
the proximity of the proposed site to airports and 
airways in the vicinity (R. 683). In accordance 
with its usual practice, as set forth in its Stand¬ 
ards of Good Engineering Practice, 7 the Com¬ 
mission submitted the data relating to the 
proposed antenna site to the Civil Aeronautics 
Administration and requested the CAA to inform 
it of the type of markings which the Commission 
should require the applicant to install (R. 701). 

7 Standards of Good Engineering Practice, pp. 34-35, pro¬ 
vides as follows: 

, ‘‘Another factor to be considered is the relation of the site 
to airports and airways. There are no regulations or laws 
with respect to distance from airports and airways, but a 
distance of 3 miles from each is used as a guide. In case a 
suitable location is found at less distance than this, it may be 
satisfactory if the towers are suitably painted and lighted 
| in conformity with the requirements of the Civil Aeronautics 
Authority, or if the towers are not higher than the surround- 
i ing objects. The latter is normally considered poor engineer¬ 
ing practice; however, in selecting a site the local aeronautical 
authorities should always be consulted if there is any ques¬ 
tion concerning erecting a hazard to aviation, and in case of 
, towers over *200 feet high this should always be done. In 
passing on a location and antenna installation, the Engineer¬ 
ing Department refers each case to the Civil Aeronautics 
.Authority for its recommendation. The action of the Au- 
thoritv will be materially expedited by the district airline 
inspector and local representatives of the airports and air¬ 
lines forwarding their approval or comments to the Civil 
Aeronautics Authority, Washington, D. C.” 
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After investigation the Civil Aeronautics Admin¬ 
istration informed the Commission that (R. 702) : 

* * * It is our opinion that the above 
described construction would present an 
undue hazard to the safe operation of air¬ 
craft. It is therefore recommended that 
the owners of the station endeavor to ob¬ 
tain a new location less objectionable from 
an aeronautical viewpoint. 

Appellant concedes that the site suggested in his 
application for the erection of the proposed an¬ 
tenna array has been disapproved by the Civil 
Aeronautics Administration on the ground that it 
constitutes a hazard to air navigation (R. 1201- 
1202). Appellant, however, proposes to paint and 
light the antenna towers in accordance with the 
specifications of the Commission or the Civil 
Aeronautics Administration (R. 1203-1204). 

Appellant now contends (Br. 12) that the Com¬ 
mission lacks authority to deny an application for 
construction permit on the ground that the pro¬ 
posed antenna array would constitute a hazard 
to air navigation and, in support of this conten¬ 
tion, cites section 303 (q) of the Communications 
Act which authorizes the Commission to require 
the painting and/or illumination of radio towers. 

It is difficult to see how such a strained con¬ 
struction can be placed on section 303 (q). That 
section does not purport to limit in any way the 
licensing power of the Commission and the Com- 
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i mission’s duty in the exercise of that power to 
I determine whether or not in individual cases the 
grant of an application would serve the public 
interest. It is evident from the language of sec¬ 
tion 303 (q) that it was designed to confer upon 
the Commission specific authority to require the 
painting and illumination of towers already 
i erected at the time of the enactment of the section 
and to require such painting and illumination sub¬ 
sequent to the erection of towers where they are, 
i or become, a hazard to air navigation. This does 
! not mean of course that the Commission is power¬ 
less to deny an application on the ground that the 
hazard to air navigation created by a proposed 
antenna is such that it would not be eliminated 
I or sufficiently minimized by painting or 
illumination. 

i Appellant’s position entails the conclusion that 
I the Commission may not take into account in de¬ 
termining whether an application is in the public 
interest the fact that a proposed antenna will 
create a hazard to air navigation and has been 
i disapproved by the Civil Aeronautics Administra- 
i tion for that reason. So severe a curtailment of the 
i content of the term“ public interest” would go far to 
rob it of significance. Thus, on appellant’s view, the 
i Commission would be without power to disapprove 
the erection of a 900-foot antenna in the proximity 
| of an airport or in the vicinity of established air- 
i lanes, but could require only the painting and illu¬ 
mination of such towers without regard to the 
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extent of the hazard to air navigation thus 
created. 8 The very purpose of endowing the Com¬ 
mission with discretion in the exercise of its li¬ 
censing power, is that it may take factors of this 
type into account as elements of the public inter¬ 
est, convenience, and necessity, and thus avoid 
just such absurd consequences as would flow from 
the inflexible limitations on the Commission’s 
powers which appellant suggests. 

n 

Appellant has no standing to maintain this appeal under 
the provisions of section 402 (b) (2) 

The second basis upon which appellant seeks to 
prosecute the instant appeal is that he is a “ per¬ 
son aggrieved or whose interests are adversely 
affected” by the Commission’s order granting the 
application of WGAR and, therefore, entitled to 
maintain this appeal under the provisions of sec¬ 
tion 402 (b) (2) of the Communications Act. As 
appears from the Commission’s Report, the record 
affords substantial evidence in support of the 
Commission’s determination that the public inter¬ 
est, convenience, and necessity would be served by 
a grant of the WGAR application. 

However, in any event, the appeal under sec¬ 
tion 402 (b) (2) must be dismissed because appel- 

8 The necessity for the Commission’s authority to pass 
upon the suitability of proposed antenna sites is emphasized 
by the fact that antennae are now being built to the height of 
over 900 feet. For example, the antenna tower of WNAX, 
Yankton, South Dakota, is 927 feet high; that of WKY, 
Oklahoma City, is 905 feet high. 
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lant does not possess the requisite standing. In 
i order to establish his right to appeal in the instant 
case, appellant must make a showing that his in- 
! terests are adversely affected by the Commission’s 
i order granting the application of WGAR. This 
he has utterly failed to do. 

Appellant’s notice of appeal fails to show in 
what respect he is “aggrieved” or his “interests 
i are adversely affected” by the grant of the 
i WGAR application. Appellant does not contend 
that his economic position is in any way im¬ 
paired, or that the proposed operation of WGAR 
i will result in any interference with the present 
operation of WADC, or that such operation will 
result in a loss of listeners, or that any areas will 
j no longer be able to receive satisfactory service 
from WADC. There is thus no basis for finding 
that appellant has any standing to appeal from 
the grant of the WGAR application. 

Appellant’s sole grievance is that his applica¬ 
tion for a construction permit was denied. Such 
rights as he may have as an unsuccessful appli¬ 
cant are adequately protected by the right of 
appeal accorded him under the provisions of 
I section 402 (b) (1). The denial of an applica¬ 
tion for a construction permit does not create 
such an interest as would constitute an unsuccess¬ 
ful applicant a “person aggrieved or whose 
interests are adversely affected” by the Commis¬ 
sion’s action in granting a construction permit to 
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another applicant. As this Court has previously 
held, an applicant for a construction permit has 
no rights which can be adversely affected by the 
grant of a mutually exclusive application. Pal¬ 
mer v. Federal Communications Commission, App. 
D. C. No. 7542, decided February 16, 1940; Fre¬ 
quency Broadcasting Corporation v. Federal 
Communications Commission, App. D. C. No. 
8055, decided April 28, 1942. The mere fact that 
appellant is the licensee of an existing station 
does not confer upon him standing to maintain 
this appeal, for, as has already been pointed out, 
the grant of the WGAR application would not 
result in any electrical interference or economic 
injury to the operation of WADC on its present 
frequency. 

Appellant (Br. 10) relies on this Court’s de¬ 
cision in Symons Broadcasting Company v. Fed¬ 
eral Radio Commission, 62 App. D. C. 46, 64 F. 
(2d) 381. That case, however, is not in point. 
There this Court simply held that the Federal 
Radio Commission violated its own rules and 
regulations in failing to set aside a grant without 
hearing on the timely protest of another appli¬ 
cant for the same facilities and to set the appli¬ 
cations down for a hearing in which the protesting 
applicant could be heard. No such situation is 
involved here. In this case appellant was af¬ 
forded a full hearing before his application was 
denied, and the Commission expressly held that 


/ 
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i without considering the other applications, it was 
unable to grant appellant’s application because 
he had failed to establish that public interest, 
convenience and necessity would be served by a 
i grant of his application. As we have already 
pointed out, this determination is amply sup¬ 
ported by the evidence in the record. Since ap- 
i pell ant’s application failed to meet the statutory 
standard and could not have been granted even 
if there had been no conflicting application, it 
i was entitled to no further consideration by the 
Commission. Thus, this case is not one in which 
i the Commission was confronted with two applica- 
• tions, both of which are in the public interest, 
and hence faced with the task of determining 
which of these mutually exclusive applications 
i would best serve the public interest. 

conclusion 

It is respectfully submitted that the appeal 
should be dismissed. 

i 

Federal Communications Commission, 

Charles R Denny, 

! General Counsel. 

Harry M. Plotkin, 

Assistant General Counsel . 

Max Goldman, 

Counsel. 

Philip Bergson, 

Counsel. 

#. f. GOVINNHINT MINTING OfFICCl 1*44 


15 , 


I 


56i7 -Iq- 





APPELLANT’S REPLY B] 

RIEF. 

J 

IN THE 


United States Court oi 

: Appeals 

Distinct of Coli'mism 

• 

No. 8663*| 

68 

tMj 

i 

ALLEN T. SIMMONS, 

V. 

i 1 

xllant. 


FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

THE WGAR BROADCASTING COMPANY, Iutervcnor, 


Appeal from Order of Federal Communications Commission. 


Donald Gottwald, 

1101 Central Tower, 

Lifeittr 


Philip ,]. IIijxxESSKY, .Til, 
Gkouoe S. SMITH, 

1026 ‘Woodward Building, 
Washington 5, D. C., 
Attorneys for Appellant. 


' >** Press or Byron S. Adams. Washington. D. C. 




r « 







INDEX. 

Page 

I. Argument. 2 

The Commission’s Position. 2 

Appellant’s Position ... 4 

The Two Theories as Applied to this Case. 6 

CITATIONS. 

Cases : 

Colonial Broadcasters, Inc. v. Federal Communica¬ 
tions Commission, 70 App. D. C. 258, 105 F. (2d) 

7S1. 5 

Federal Communications Commission v. National 

Broadcasting Co., Inc., 319 U. S. 190.. 3 

Federal Communications Commission v. Sanders 

Brothers, 309 U. S. 470 . 3 

Frequency Broadcasting Corporation v. Federal 
Communications Commission, No. 8055, April 28, 

1942 . 2 

Gibbons v. Ogden, 9 Wheat. 1. 4 

In re Berks Broadcasting Co., 8 F. C. C. 427. 5 

In re Fetzer Broadcasting Co., Mimeo. #77760, Sep¬ 
tember 12, 1944 . 5 

In re Merced Broadcasting Co., 9 I' 1 . C. C. 118, 120.. 5 

In re The Evening News Asso., 8 F. C. C. 552. 5 

Muskrat v. United States, 219 U. S. 436 . 5 

National Broadcasting Co., Inc. (KOA) v. Federal 
Communications Commission, 76 U. S. App. D. C. 

238 . 3 

Palmer v. Federal Communications Commission, No. 

7542, February 16, 1940 . 2 

Sanders Brothers v. Federal Communications Com¬ 
mission, 70 App. D. C. 297,106 F. (2d) 321. 3 

Svmbns Broadcasting Co. v. Federal Communica¬ 
tions Commission, 62 App. D. C. 46, 64 F. (2d) 381 5 

Yankee Network case, 71 App. D. C. 11, 107 F. (2d) 

212. 3 

Statutes : 

Article I, Sec. 8, Clause 3 of the Constitution. 4 

Communications Act of 1934— 

Sec. 303 (f)..4,5 

Sec. 309(a) . 1,4 

Sec. 312 (b).4,5 

Sec. 402 (b)(1).1,4,5 

Sec. 402 (b)(2) .2,3,5 























IN THE 


United States Court of Appeals 

District of Columbia. 

No. S663. 

ALLEN T. SIMMONS, Appellant , 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

THE WGAR BROADCASTING COMPANY, Intervenor. 

Appeal from Order of Federal Communications Commission. 

APPELLANT’S REPLY BRIEF. 

Appellant has taken the position that he was entitled to 
a hearing upon his WADC application under Section 309(a) 
and that he may appeal from a denial of that application 
under Section 402(b)(1) of the Communications Act. 
Neither the Commission nor the intervenor challenges this 
position. 



9 


In addition appellant asserts that he was entitled to a 
full, fair, comparative and competitive hearing upon the 
mutually exclusive WGAR application and that he may ap¬ 
peal from the Commission’s action granting the WGAR 
application under Section 402(b)(2) of the Act (Appel¬ 
lant’s Brief, p. 11). Both the Commission and the inter- 
venor deny that appellant had any right either of hearing 
or appeal with respect to the WGAR application (Commis¬ 
sion’s Brief, pp. 10, 11, 27, Intervenor’s Brief, p. 26). 

The Court’s ruling upon these contentions may well de¬ 
termine its final decision in this case and the disagreement 
between the parties discloses such fundamentally different 
concepts as to necessitate a reply brief. 

I. 

ARGUMENT. 

I The Commission’s Position. 

The Commission says: 

“An applicant for a construction permit has no right 
which can be aggrieved by the grant of a mutually ex¬ 
clusive application” (Brief, p. 11) 


and 


“As this Court has previously held, an applicant for 
a construction permit has no rights which can be ad¬ 
versely affected by the grant of a mutually exclusive 
application.” (Brief, p. 27) 

It cites two decisions of this Court, unreported and with¬ 
out opinions, upon motions to dismiss, to sustain its 
position: 

Palmer v. Federal Communications Commission, 
=7542, February 16, 1940. 

Frequency Broadcasting Corp. v. Federal Communi¬ 
cations Commission, #8055, April 28, 1942. 

These are the only cases cited either by the Commission 
or by the intervenor throughout their briefs. 
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Tlie Commission’s broad denial of “rights” in this case 
is no novelty. In Sanders Brothers v. Federal Communica¬ 
tions Commission, 70 App. D. C. 297, 106 F. (2d) 321, the 
Commission argued to this Court that economic injury to a 
broadcast station license was damnum absque injuria; 
that having no rights entitled to protection he could not 
be adversely affected by anything the Commission might 
do; and that therefore he could not maintain an appeal un¬ 
der Section 402(b)(2). The Supreme Court held otherwise 
in Federal Communications Commission v. Sanders Broth¬ 
ers, 309 U. S. 470. 

Again in National Broadcasting Co., Inc. ( KOA ) v. Fed¬ 
eral Communications Commission, 76 U. S. App. D. C. 238, 
132 F. (2d) 545, the Commission argued that electrical inter¬ 
ference to an existing station did not entitle the station to 
a hearing before the Commission or give an appealable 
interest under Section 402(b)(2) because, having no right 
to be free of interference, the licensee could not be ag¬ 
grieved or adverselv affected by what the Commission did. 
The Supreme Court held otherwise in Federal Communica¬ 
tions Commission v. National Broadcasting Co., Inc., 319 


U. S. 190. 

In the Yankee Network case, 71 App. D. C. 11, 107 F. 
(2d) 212, counsel for the Commission took the position that 
there were no persons, with the possible exception of 
minority stockholders, who could be aggrieved or adversely 
affected by any Commission action. In other cases the 
Commission has asserted that a licensee, whose existence 
depends upon a license issued by the Commission, stands 
in no better position than a government pensioner. 

And, since the appellant here is a mere applicant, he may 
be viewed as a creature without rights more plausibly than 
in some of these other instances. The fact that the Com¬ 
mission designated the WADC and WGAR applications 
for a consolidated hearing will be dismissed by the Com¬ 
mission as of no significance because that action was taken 
as a matter of convenience to the Commission, did not con- 
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stitute a recognition of any rights in appellant and cer¬ 
tainly did not create anv. 

» • 

In short, and subject only to those exceptions which have 
been ordered by the Supreme Court, the Commission insists 
that no person has rights which it is bound to respect un¬ 
less! as in Sections 303(f), 309(a), 312(b) and 402(b)(1), 
rights in the nature of gratuities have been specially con¬ 
ferred upon him by Congress. 

APPELLANT’S POSITION. 

Appellant’s position is the converse at every step. It is 
premised upon the conviction that the right to engage in 
broadcasting is not a right derived from the Federal Com¬ 
munications Commission but is a natural right and a part 

of the liberty of every citizen. Under the Fifth Amend- 
» * 

ment this “right” whether of liberty or property may not 
be taken away without due process of law. 

Appellant’s position is sustained by the entire history of 
radio regulation. It was not until 1927 that Congress 
adopted the present comprehensive licensing system as a 
regulatory device. Many persons had operated radio sta¬ 
tions before 1927. In fact it was only because so many 
were actively engaged in exercising their rights of radio 
transmission that the 1927 Radio Act became necessarv. 

Far from being a source of rights, the 1927 and 1934 Acts 
are based upon the power of Congress under the Commerce 
Clause (Article I, Sec. 8, Clause 3 of the Constitution) to 
regulate the exercise of pre-existing rights in radio trans¬ 
mission in order that the public may have satisfactory re¬ 
ception. This regulation has meant restrictions, and for 
the great majority a complete prohibition, in the use of 
transmitting equipment. 

It is the more important, in view of the inescapable sever¬ 
ity of effective regulation, that no person be denied due 
process of law either as applicant or as licensee. And 
since Gibbons v. Ogden , 9 Wheat. 1, it has been universally 
recognized that the power of regulation under the Com- 
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merce Clause is subject to the limitations of the Fifth 
Amendment with respect to due process. 

Prior to 1939 the Commission seems to have been of this 
general impression. From Symons Broadcasting Co. v. 
Federal Radio Commission, 62 App. D. C. 46, 64 F. (2d) 381 
(1933), through Colonial Broadcasters, Inc. v. Federal Com¬ 
munications Commission, 70 App. D. C. 258, 105 F. (2d) 
781 (1939), the Commission did have rules under which it 
considered mutually exclusive applications on a competi¬ 
tive and comparative basis, if both were on file before 
either had been designated for hearing. The reasonable¬ 
ness of some time limitation with respect to filing is ap¬ 
parent. 

Since August 1, 1939 it has been the Commission’s posi¬ 
tion, consistent with its action in this case, that, having 
two mutually exclusive applications before it, without re¬ 
gard to filing dates or to any other consideration, it could 
grant one without reference to the other merely by afford¬ 
ing the unsuccessful applicant a “hearing” (upon his own 
application under circumstances entirely different from 
those existing when his application was filed) under Sec¬ 
tion 309(a). See In re Berks Broadcasting Co., 8 FCC 427 
(1941); In re The Evening Netus Association, 8 FCC 552 
(1941); In re Merced Broadcasting Co., 9 FCC 118, 120 
(1942); In re Fctzer Broadcasting Co., Mimeo. #77760, 
September 12,1944. 

If persons dealing with the Commission do have “rights” 
in the constitutional sense and are thereby entitled to due 
process of law, all the procedural provisions of the Com¬ 
munications Act of 1934 fall into a pattern. Sections 309(a) 
and 402(b)(1) are not just congressional gestures toward 
mere applicants. They are declaratory of the constitutional 
rights of such persons. Likewise Sections 303(f) and 
312(b) are declaratory of the constitutional rights of li¬ 
censees. Persons entitled to appeal under Sections 
402(b)(2) need not be regarded as “King’s Proctors.” 
They are persons who, having “rights,” are entitled to 
due process of law. Muskrat v. United States, 219 U. S. 346. 
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THE TWO THEORIES AS APPLIED TO THIS CASE. 

If! appellant was entitled to have his application consid¬ 
ered comparatively and competitively with that of WGAR, 
then the Commission’s refusal to do so requires that the 
case he remanded to the Commission. 

But even if appellant was entitled only to a fair hearing 
upon his own application, then the briefs filed here by the 
appellee and the intervenor are cogent evidence that he has 
not had even this. 

In his original brief appellant asserted, with some mis¬ 
givings and qualifications (pp. 11-13), that the Commis¬ 
sion’s denial of the WADC application was upon three 
grounds. 

The Commission says at page 12 of its brief: 

! “The Commission found that a grant of appellant’s 
application for a construction permit would not serve 
public interest, convenience or necessity. It based this 
determination on three grounds: * * * The record 
affords substantial evidence to support these conclu¬ 
sions.” 


Biff the intervenor says at page 10 of its brief: 

“The grounds on which the Commission based its de¬ 
nial of the WADC application involved six (not three) 
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of the ten issues raised by the Commission’s notice of 
hearing, and, in part, a seventh issue.” 

As one of the essential minima of an adequate hearing, 
it has long been recognized that one in the position of ap¬ 
pellant should know why his application was denied. 

Respectfully submitted, 

Philip J. Hennessey, Jr., 

George S. Smith, 

1026 Woodward Building, 
Washington 5, D. C., 

Attorneys for Appellant. 

Donald Gottwald, 

1101 Central Tower, 

Akron, Ohio, 

Of Counsel. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8663. 


ALLEN T. SIMMONS, Appellant, 

v. 

FEDERAL COMMUNICATIONS COMMISSION, 

Appellee, 

THE WGAR BROADCASTING COMPANY, Intervenor. 


Appeal from an Order of the Federal Communications 

Commission. 


A. 

COUNTER STATEMENT OF THE CASE. 

For a correct appraisal of the issues and their setting, 
further facts than those set forth in Appellant’s brief will 
be helpful. 

Intervenor’s station WGAR commenced operation at 
Cleveland in December, 1930 on 1450 kc. (later shifted to 
1480 kc.). Due to the high frequency and interference 
from other stations on the same frequency, the station’s 
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coverage was highly inadequate and extended over only a 
fraction of the Cleveland metropolitan area. Immediately 
following the opening of the station, steps were taken to 
improve the coverage; unceasing efforts to this end were 
made throughout the period from 1930 to the filing of the in¬ 
stant application on January 6,1940. All possibilities within 
the limitations permitted by the Commission’s regulations 
were exhausted, including all available improvements in 
technical equipment, a change in transmitter location, and 
increases in power to the station’s present power of 1 kw. 
night, 5 kw. day (Tr. 890-897). 

Notwithstanding these efforts WGAR’s coverage em¬ 
braced only about half the Cleveland metropolitan district 
with a reliable interference-free signal at night (Tr. 8SS). 
As found by the Commission (Appellant’s App. 106) Cleve¬ 
land is the sixth largest city, and the tenth metropolitan 
district, in the United States. Other than WGAR, Cleveland 
has only three full-time broadcast stations (one of which 
has recently been authorized) and a day-time station. The 
nine larger metropolitan districts each have from six to 
fifteen full-time stations and a number of the smaller metro¬ 
politan districts have more than has Cleveland. With 
WGAR’s inadequate coverage on 1480 kc., half the Cleve¬ 
land metropolitan district receives night-time service from 
only three stations, and Cleveland’s disproportionately 
small share of service becomes even more marked when 
compared to other metropolitan districts. The Commis¬ 
sion’s efforts to remedy this disparity are apparent in its 
action in this case. 

Intervenor likewise exhausted all possibilities of improv¬ 
ing WGAR’s coverage through change in frequency. Its 
studies and surveys in this connection demonstrated that 
no assignment permitting greater coverage was available 
for use at Cleveland (Tr. 891-897). This situation changed 
for the first time with the final ratification of the North 
American Regional Broadcasting Agreement, herein re¬ 
ferred to as NARBA. Within a fe'w days after this ratifi- 
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cation, on January 6, 1940 Intervenor filed an application 
for 730 kc. This was one of six frequencies which, under 
the Agreement as originally phrased, were recognized as 
Mexican I-A channels under conditions which permitted 
duplication in the United States at a distance of not less 
than 650 miles from the Mexican border, provided suitable 
precautions were taken to avoid interference (Tr. 1129). 

A few months later, the Agreement was modified by Ex¬ 
ecutive Agreement, Series 196, executed in August, 1940, 
by which the United States agreed not to assign any sta¬ 
tions on four of the six channels, including 730 kc. Of the 
two remaining channels, 1050 kc. and 1220 kc., one of them, 
1050 kc. was specifically assigned to WHN at New York 
City and was, therefore, not available (Tr. 903-904). In¬ 
tervenor therefore amended its application on February 
28, 1941 to request 1220 kc. 

With respect to 1220 kc., the Executive Agreement 
provided 

“The United States may assign a station in the De¬ 
troit, Michigan, area, with a directional antenna that 
will direct the signal to the northward and protect the 
Mexican station’s coverage in the United States as 
much as possible.” (Tr. il30.) 

During January, 1941, an international technical confer¬ 
ence held at Washington, resulted in a formal agreement 
(North American Regional Radio Engineering Meeting 
Document, No. 1, Department of State, Serial No. 173, 
International Conference Series), introducing a further 
complication by recognizing a contingent right in Canada 
to use 1220 kc. at Kirkland Lake, Ontario (Tr. 1131-1137). 

Before filing its formal amendment for 1220 kc., on Feb¬ 
ruary 2S, 1941, Intervenor took necessary precautions to de¬ 
termine whether obstacles would arise from these Agree¬ 
ments. Intervenor \s proposal to use 1220 kc. at Cleveland 
was actively, though informally, before the Commission 
prior to the time of the January, 1941 conference. Its pro¬ 
posal was presented to the Mexican delegates during the 
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negotiations, who indicated they had no preference as be¬ 
tween Cleveland and Detroit (Tr. 1134). Intervenor con¬ 
tacted all station owners in Detroit and ascertained that 
none of them was interested in applying for 1220 kc. (Tr. 
905-006). It held discussions with Canadian authorities and 
with the owners of the Kirkland Lake Station in Ontario 
and, after negotiations, ascertained that Canada would not 
exercise its contingent right to the use of 1220 kc. (Tr. 908- 
910). This was followed by a later official notification from 
the appropriate Canadian officials to the Secretary of State 
of the United States, the notification having been trans¬ 
mitted to the Commission (Tr. 912). 

Intervenor also entered into discussions with the owners 
of WHBC, Canton, then on 1230 kc., and of WJW, Akron, 
then on 1240 kc., to work out an arrangement to eliminate 
the interference that would result if 1220 kc. were used in 
Cleveland. An arrangement was arrived at with the owners 
of 'WHBC whereby the latter would apply for 1480 kc., the 
frequency to be vacated by Intervenor, using an auxiliary 
transmitter and other equipment belonging to Intervenor, 
to be furnished by Intervenor to them. The owners of 
WHBC filed such an application on October 1, 1941. The 
owners of WJW, acting independently but making exten¬ 
sive use of technical assistance supplied by Intervenor, ap¬ 
plied for and secured another frequency (850 kc.), and later 
secured authorization to move to Cleveland. 

Because of the issue raised in its mind by the restriction 
“in the Detroit, Michigan, area” in the Executive Agree¬ 
ment, Series 196, the Commission communicated with the 
State Department in December, 1941. In January, 1942 
the State Department referred the matter to the United 
States Embassy at Mexico City. Because of ensuing de- 
laysi after discussions at the Commission and at the State 
Department, Intervenor’s representatives proceeded to 
Mexico City in early March, 1942 and, with the knowledge 
and assistance of United States Embassy officials, obtained 
advice from the Mexican authorities that the latter had no 
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objection to assignment of 1220 kc. for use at Cleveland 
(Tr. 917-920). 

It was not until February 10, 1942, after Intervenor’s 
amended application for 1220 kc. had been pending before 
the Commission for about one year, and Intervenor had 
taken the steps above summarized to make the assignment 
available at Cleveland, that Appellant filed its application 
for use of the frequency at Akron with power of 50 kw. (Tr. 
838). The late date of filing, coupled with the lack of any 
serious effort on Appellant’s part to comply with restric¬ 
tions imposed by the Commission’s regulations or to meet 
the issues specified in the Commission’s Notice of Hearing, 
as hereinafter pointed out, justify the conclusion that from 
the outset Appellant’s application has been for obstructive 
purposes, and is designed rather to prevent Intervenor from 
securing the assignment than with any sincere intention to 
secure the assignment for its Akron station. In view of 
the Commission’s well-established practice of recent years 
and the uncontradicted character of the evidence developed 
at the later hearings, it may be assumed that Intervenor’s 
application would have been granted without hearing in or 
shortly after March, 1942, had it not been for Appellant’s 
application. 

At this juncture another obstacle arose, due to actions of 
the Commission taken on the recommendation of the De¬ 
fense Communications Board (now the Board of War Com¬ 
munications) to conserve the use of materials and the 
service of skilled personnel. These actions culminated in 
the Commission’s Memorandum Opinion of April 27, 1942 
announcing a policy generally against the granting of ap¬ 
plications involving the use of materials, but allowing for 
exceptions. This Memorandum Opinion had, however, been 
preceded by pronouncements by the Commission beginning 
several weeks earlier indicating that such a policy would 
be adhered to. 

Until this time Intervenor’s application had been for 
power for 50 kw. first on 730 kc. and then, after February 
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8, 1941, on 1220 kc. The application contemplated a change 
of site, with new transmitting equipment and a substantial 
amount of construction. In June, 1941, Intervenor had 
committed itself to the purchase of a 50 kw. transmitter 
froml RCA and had made a down payment of $2S,000. The 
new transmitter was more than 90 per cent completed (Tr. 
915-916). 

Because of the Commission’s policy pronouncements In¬ 
tervenor was compelled to amend its application so as to 
ask 5 kw. instead of 50 kw., using its present transmitter 
at the same site at which it was previously located. This 
amendment was made on March 27,1942 (Tr. 1210). In view 
of materials already on hand, the application as thus 
amciided did not involve the use of critical materials to any 
appreciable extent. 

On April 7, 1942 the Commission designated the three 
applications for a hearing: (1) the amended WGAR appli¬ 
cation for 5 kw. on 1220 kc., (2) the WADC application for 
50 kw. on 1220 kc., and (3) the WHBC application for use 
of WGAR’s former assignment on 1480 kc. at Canton, Ohio. 
The 'WHBC application proposed use of an auxiliary trans¬ 
mitter belonging to the Intervenor and certain other equip¬ 
ment to be furnished by Intervenor to WHBC. 

A consolidated hearing on the applications was held be¬ 
fore an examiner June 22-25,1942. The attitudes of the re¬ 
spective applicants are eloquently shown by the nature and 
extent of their participation in this hearing. Intervenor 

met the several issues raised bv the Commission’s Notice of 

• 

Hearing with scrupulous care and completeness. It pre¬ 
sented eleven witnesses, including WGAR’s principal exec¬ 
utives, recognized technical experts, and prominent persons 
from Cleveland testifying to the need for the proposed im¬ 
provement and its technical feasibility, the excellent service 
rendered and proposed to be rendered by WGAR, and other 
matters falling within the scope of the issues. The owners 
of WHBC, Canton, did likewise, with thirteen witnesses. 
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In contrast to these showings Appellant presented a single 
witness, a consulting radio engineer in Washington, who had 
not been retained until January, 1942, shortly before the 
WADC application was filed (Tr. 1243), and who testified 
solely with regard to the technical issues raised by the 
WADC application (Tr. 950). Appellant made no effort 
whatsoever to meet several of the more important issues 
raised by the Commission’s Notice of Hearing on this appli¬ 
cation, and with respect to other issues its evidence was 
such as to require adverse findings by the Commission. The 
extent to which this statement is true may be seen from a 
comparison of the Commission’s Notice (Appellant’s App. 
7-9) with the statement contained in Appellant’s brief. 

For example, one of the ten issues had to do with the 
Commission’s policy respecting critical materials. Obvi¬ 
ously, the WADC application involved the purchase and 
installation of a 50 kw. transmitter (WADC’s present power 
being 5 kw. on 1350 kc.), as well as a considerable amount of 
construction and use of materials. Appellant disposed of 
this issue with a statement by its counsel 

“* * * We do not have now the equipment necessary 
to make the 50 kw. installation for which we are apply¬ 
ing, nor have we attempted to secure, in advance of 
authorization from this Commission, the equipment nec¬ 
essary to complete the installation proposed under our 
application.” (Tr. 1214.) 

Except as involved in the purely technical testimony, Ap¬ 
pellant made no effort to show that granting its application 
would tend toward a fair, efficient and equitable distribution 
of radio service, or would serve public convenience and 
necessity, or, on a comparative basis, was entitled to favor¬ 
able consideration in preference to Intervenor’s application. 
With respect to the issue raised by the proposed shift of 
WHBC to 1350 kc., the evidence was so vague as to make it 
impossible for the Commission to predicate a finding there¬ 
on (Appellant’s App. 27-28). Appellant conceded that the 
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sitel it proposed had been disapproved by the Civil Aero¬ 
nautics Administration and that 

i 11 we have been unable to find a site which would not be 
disapproved by the CAA”. (Tr. 1199, 1200,1202.) 

Appellant’s own technical expert, as well as experts testify¬ 
ing in behalf of Intervenor and WCAU, conceded that inter¬ 
ference would be caused to WCAU by the operation of 
WADC on 1220 kc. as proposed (WADC Exhibits 11a, 12 
and 12a). Although the Akron site is closer to Mexico City 
than the Cleveland site by some twenty miles, Appellant 
made no effort to show that granting the WADC applica¬ 
tion would not encounter objection from the Mexican au¬ 
thorities under the existing agreements already described. 

To summarize, facing ten issues raised by the Commis¬ 
sion's Notice, Appellant attempted to offer evidence from 
one witness embracing only four, or at most five of those 
issues. This, as the Court knows from the many records 
which have been before it, is not the sort of showing ex¬ 
pected of a party seriously seeking so important a change 
in its assignment as a change in frequency and an increase 
in power from 5 kw. to 50 kw. 

After the hearing Intervenor encountered another diffi¬ 
culty which threatened the very existence of its broadcast 
station WGAR. As summarized in the Commission’s deci¬ 
sion (Appellant’s App. 17-18), the plant of the Alumi¬ 
num Company of America, originally situated 300 to 400 
yards from WGAR’s transmitter site, expanded to a point 
only 60 feet from the site and, being heavily engaged in war 
production, was using heavy drop forge hammers 24 hours a 
day in its forging plant housed in the nearest buildings. 
The i vibrations began to cause serious damage to WGAR, 
developing loose connections in the transmitter, rendering 
crystals inoperative, breaking standoff insulators, and caus¬ 
ing tube failures. During the fall of 1942 the station was 
off the air two hours and sixteen minutes because of trans¬ 
mitting failures, as against a total of five to ten minutes 
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the year before the plant expansion. In turn, the WGAR’s 
towers, resting upon breakable porcelain insulators, pre¬ 
sented a constant threat to the security of the Aluminum 
Company, its workmen and its property. 

Consequently, on October 30, 1942, Intervenor petitioned 
the Commission for leave to amend its application so as 
to change its proposed transmitter location to near the site 
it had earlier proposed when it sought increase of power to 
50 kw., and to make appropriate changes in its proposed 
radiation pattern. Its petition also asked that the record 
be reopened for the taking of further testimony on the 
application thus amended (Tr. 1S95-1S97). The Commission 
granted the petition on November 4, 1942, and scheduled a 
further hearing. Prior to the hearing Intervenor took the 
depositions of five witnesses, including an executive of the 
Aluminum Company of America, the Area Supervisor with 
the United States Army Air Forces in the Cleveland Dis¬ 
trict, the Senior Investigator in charge of the Air Plant 
Protection Section of the United States Army Air Forces, 
Intervenor’s chief engineer, and its engineer in charge of 
its transmitter. The depositions were accompanied by a 
number of exhibits. These depositions and exhibits were 
received in evidence at the second hearing (Tr. 1918). 

The parties, who had filed proposed findings in August, 
1942, filed further proposed findings in January, 1943. The 
proposed findings submitted in behalf of Appellant ex¬ 
hibited the same indifference to the issues in the Commis¬ 
sion’s Notice as exhibited in Appellant’s evidence. On 
September 7, 1943, the Commission adopted “its Proposed 
Findings of Fact and Conclusions.” Immediately after 
the holding of oral argument, on November, 1943, the Com¬ 
mission adopted its proposed decision as its final decision. 
Appellant’s petition for re-liearing, filed November 24,1943, 
was denied by the Commission December 21, 1943. 

Appellant filed his Notice of Appeal January 7,1944 (Ap¬ 
pellant’s App. 1). Intervenor filed its Notice of Intention 
to Intervene January 27,1944 (Intervenor’s Additional Ap¬ 
pendix 1). 
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It is now four years and four months since Intervenor 
filed its original application with the Commission, and three 
years and three months since Intervenor originally asked 
for 1220 kc. Over two years of this delay are largely at¬ 
tributable to Appellant’s efforts. 


B. 

STATUTES AND REGULATIONS INVOLVED. 

See Appendix B attached to this brief. 

C. 

i SUMMARY OF ARGUMENT. 

The appeal from the Commission’s denial of the TV ADC 
application. The grounds on which the Commission based 
its denial of the WADC application involved six (not three) 
of the ten issues raised by the Commission’s notice of hear¬ 
ing, and, in part, a seventh issue. The grounds were not 
merely supported by substantial evidence; they were re¬ 
quired by the uncontroverted evidence. 

Each of the grounds was sufficient to justify the denial; 
as to none of them is there any substantial question as to 
the Commission’s power and authority. The Commission, 
in determining the location of stations, has ample power to 
take air navigation hazards into account. 

Having found adversely to Appellant on these grounds, 
which in themselves were conclusive against Appellant, the 
Commission was under no obligation to examine, and make 
findings with respect to, the remaining issues. Appellant 
was not injured by the Commission’s omission to do this 
since, so far as the remaining issues were important, the un¬ 
disputed evidence required findings adverse to Appellant. 
Nor, under the circumstances, was the Commission under 
any obligation to undertake a comparison of the respective 
merits of Appellant’s application and Intervenor’s applica¬ 
tion. 
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Appellant’s brief does not really contend that the 
Commission erred in denying the WADC application. The 
application has not been seriously intended by Appellant 
and was not filed or prosecuted with the expectation it 
would or could be granted. Its purpose has been to delay 
and obstruct favorable action on Intervenor’s application. 

The appeal from the Commission’s grant of the WGAR 
application. Appellant’s appeal under Sec. 402 (b)(2) of 
the Act should be dismissed. Appellant is not within the 
description of persons entitled to appeal under that clause, 
having suffered no technical, financial or other injury from 
the grant, and having had his application denied for reasons 
which would have called for such denial in any event, inde¬ 
pendently of the WGAR application. 

The Commission properly granted the WGAR and 
WHBC applications. All 10 issues in the notice of hearing 
on the WGAR application were determined favorably to 
Intervenor, as required by the uncontroverted evidence. 
Appellant has not questioned the Commission’s findings on 
the WHBC application, nor the sufficiency of the evidence 
to support the Commission’s findings on the WGAR appli¬ 
cation. 

The Commission did not determine the issue of alleged 
“overlapping” between WJR and WGAR adversely to In¬ 
tervenor, but on the contrary, in findings omitted from Ap¬ 
pellant’s brief, found overlapping in only “a very small 
portion of the area served by WJR and among “less than 
one per cent of the listeners in the Cleveland metropolitan 
area.” (Appellant’s App. 12, 13). 

The Commission did not determine the fifth issue, relat¬ 
ing to Intervenor’s proposed ground system, adversely to 
Intervenor. Intervenor’s proposal proposed a layout vary¬ 
ing in details from that recommended by the Commission’s 
Standards, in order to conserve copper wire, a critical ma¬ 
terial. The undisputed evidence, including the past experi¬ 
ence of WGAR with the same layout, showed that it would 
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have an efficiency exceeding the minimum efficiency pre¬ 
scribed by the Commission, namely 175 mv/m/kw. Con¬ 
sequently, the Commission merely attached a condition to 
the grant that Intervenor submit proof that the proposed 
system is capable of that efficiency. 

AVGAR's expected signal over the Cleveland business 
district has nothing to do with the fifth issue, relating to 
the ground system; it has to do with the second and third 
issues relating to the gain (or loss) in areas and popula¬ 
tions served. The Commission’s findings on these issues 
were favorable to Intervenor, since a very great overall im¬ 
provement will be effected. AVGAR’s signal over the Cleve¬ 
land business district, involving a relatively small popula¬ 
tion, is sufficient for service. The situation is entirelv due 
to war exigencies and the Commission’s policy announced 
in its Memorandum Opinion of April 27, 1042. Intervenor 
desired, purchased, and originally applied for use of, a 50 

kw. transmitter but was forced to amend to ask for onlv 5 

•» 

kw. because of these exigencies. The condition attached to 
the grant requires Intervenor to return to its original pro¬ 
posal as soon as the exigencies cease. 

The Commission has ample power, under the Communica¬ 
tions Act, to attach such conditions to its grant of construc¬ 
tion permits and licenses. 

In applying the standard of “public interest, convenience 
or necessity” the Commission has ample power under the 
Act to take into account (1) the provisions of international 
radio i agreements such as the North American Regional 
Broadcasting Agreement and Executive Agreement, Series 
196, and any advantages or disadvantages that may accrue 
to the United States as the result of Commission actions; 
(2) the successful prosecution of the war, involving the con¬ 
servation of critical materials and skilled personnel, par¬ 
ticularly in view of Sec. 606 (c) of the Act, the President’s 
delegation of his powers thereunder, and the fultility of 
granting construction permits where construction is impos¬ 
sible; and (3) whether a given transmitter location involves 
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hazards which threaten interruption or destruction of the 
station’s service. 

The WGAR-WJR situation was not in violation of Reg¬ 
ulation 3.35; this was in effect so found by the Commission 
in its decision and again in its action on January 29, 1944. 
The two stations are in different cities. In addition, the 
regulation was indefinitely postponed on April 4, 1944. 

There was no “contrast” between the Commission's 
treatment of Appellant and its treatment of Intervenor. 
Appellant did not “offer to eliminate all interference be¬ 
tween AY ADC and WCAU” or “to modify his radiation 
pattern.” (R. 2190). 

There has been no denial of due process to Appellant. 
The decision was not arbitrary or capricious. 

D. 

ARGUMENT. 

I. 

The Commission Properly Denied the WADC Application. 

On the evidence before it the Commission could not rea¬ 
sonably have reached any conclusion other than that the 
WADC application must be denied. The Commission’s 
findings and conclusions were not merely supported by 
substantial evidence; they were required by uncontroverted 
evidence, including the testimony of appellant’s sole 
witness. 

The WADC application, far from being of a routine 
character, was of more than ordinary importance. It sought 
a change in frequency from 1350 kc. (a regional channel) 
to 1220 kc. (a Mexican Class 1-A clear channel under 
XARBA), an increase in power from 5 kw. (the maximum 
for regional stations) to 50 kw. (the maximum for clear 
channel stations); and a radical change in transmitter 
location and in the pattern of the area served. It raised 
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ten issues, several of them of formidable proportions, as 
set forth in the Commission’s notice of hearing. 

The application was not filed until February 10, 1942, 
over two years after the original WGAR application and 
one! year after the amended WGAR application requesting 
1220 kc. It was not filed until Intervenor had virtually 
completed its arduous and expensive efforts made through¬ 
out the preceding year to clear the frequency for use in 
Cleveland, involving negotiations with both Mexican and 
Canadian officials and trips to both Mexico and Canada, 
a canvas of stations at Detroit, and arrangements with 
locdl stations at Akron and Canton on adjacent frequencies 
to avoid interference. The last-minute character of the 
WADC application is emphasized by the fact it did not 
engage a consulting radio engineer to prepare its sole evi¬ 
dence and to act as its sole witness, until January, 1942, 
on the eve of filing its application. 

When it became apparent, through pronouncements of 
the Commission beginning January 30, 1942 and culminat¬ 
ing in its Memorandum Opinion of April 27, 1942, that 
the Commission would not grant applications involving 
the use of materials (with qualifications hereinafter dis¬ 
cussed), it was clear that an application calling for an 
increase of power from 5 kw. to 50 kw. and the installation 
of a new transmitter had no chance whatsoever of being 
granted. Accordingly on March 27, 1942 Intervenor 
amended its application for 1220 kc. to ask 5 kw. instead of 
50 kw. and proposed to use its existing 5 kw. transmitter 
and other materials on hand. Appellant, however, chose 
not to amend the WADC application, which continued to 
ask for 50 kw., involving the purchase of a new 50 kw. trans¬ 
mitter, the use of a large amount of other materials not on 
hand, and a very substantial amount of construction—a 
proposal which Appellant knew could not possibly be 
accented by the Commission. Even if Appellant had not 
beeii informed by the Commission’s public announcements 
of its policy, the Commission’s Notice of Hearing specific- 
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ally raised the issue (Appellant’s App. 8-9). Appellant’s 
meager evidence at the hearing was all predicated on the 
use of a 50 kw. transmitter and a new location, a purely 
academic hypothesis. 

The cavalier fashion in which Appellant met the ten 
issues in the notice has been pointed out above in the coun¬ 
ter statement of the case. With respect to only four or 
possibly five of the ten issues can it be said that Appellant, 
through its one witness, attempted to make any showing, 
and that limited to a technical character. Appellant now 
complains that the Commission based its denial of the 
WADC application upon three of the issues and did 
not go on to deal specifically with the others. Actually, as 
pointed out below, the Commission based its denial on 
six of the issues and took a seventh issue into account. 

It is too elementary to require argument that the Com¬ 
mission, having raised ten issues, has ample power to deny 
an application as the result of adverse findings based on 
any one or more of the ten, and need not indulge in the 
useless task of making specific findings on the remaining 
issues. This is subject to the proviso, of course, that the 
adverse findings are such as to justify a denial of the appli¬ 
cation, either under specific provisions of the statute or of 
the Commission’s authorized regulations or under the statu¬ 
tory standard of “public interest, convenience or neces¬ 
sity”. We shall, therefore, first briefly consider the grounds 
on which the Commission based its denial. 

Appellant’s Brief (page 13) contains an implication that 
the absence of findings upon the other issues may be con¬ 
strued as an indication that Appellant prevailed on those 
issues, and that Appellant was somehow injured by the 
Commission’s omission to determine them. In view of the 
state of the record this implication can hardly be seriously 
intended. We shall, however, next briefly summarize the 
state of the record on those issues. 
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A. 

The Grounds Upon Which the Commission Based Its 

Denial. 

1. Interference to WCAU. 

The Commission’s Findings of Fact and Conclusions on 
this subject bore on two of the ten issues: No. 5, having 
to do with interference to WCAU, and No. 8, having to 
do with a fair, efficient and equitable distribution of radio 
service (Appellant’s App. 8). The Commission’s findings 
and conclusions, which are full and self-explanatory, were 
adverse on both issues. (Appellant’s App. 22, 26-27). 

Appellant has not questioned the sufficiency of the evi¬ 
dence to support the findings. Indeed, Appellant could not, 
since they were required by the uncontroverted evidence 1 . 
The Commission may deny an application which runs 
counter to its authorized regulations and standards for the 
prevention of interference, or which tends against a fair, 
efficient and equitable distribution of radio service. Sec. 
303 (f), (h), (r); Sec. 307 (b); Sec. 309 (a) of the Commu¬ 
nication Act of 1934. (See Intervenor’s App. B 6.) The 
Commission’s findings on such issues, if supported by sub¬ 
stantial evidence, are conclusive upon this Court. Sec. 
402 (e). 

WCAU is a Class I broadcast station. Under Sec. 3.24 
of the Commission’s regulations, an application for increase 
in facilities of an existing station will be issued only after a 
satisfactory showing has been made (a) that the proposed 
assignment will tend to effect a fair, efficient and equitable 
distribution of radio service among the several states and 
communities, and (b) that objectionable interference will 
not be caused to existing stations or, that if interference 
will be caused, the need for the proposed service outweighs 

1 Appellant’s effort to create the impression that its witness supported 
another conclusion on one factor (Appellant’s brief, p. 11), is not borne out 
by the record. The same is true of the assertion (ibid, p. 11) that appellant 
had indicated his willingness to make changes in the antenna pattern to 
eliminate the interference to WCAU (R. 2190). 
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the need for the service which will be lost by reason of 
such interference (Intervenor’s App. B 7). Under Sec. 3.28 
of the regulations, individual assignments of stations which 
may cause interference to oilier stations “only shall be 
made in accordance with the standards of good engineering 
practice prescribed and published from time to time by the 
Commission” (Intervenor’s App. B 8). Both regulations 
make express reference to the Commission’s “Standards 
of Good Engineering Practice Concerning Standard Broad¬ 
cast Stations” which are thus given a status virtually 
equivalent to regulations. These standards provide that 
protection against interference is given to a Class I station, 
such as WCAU, to the 0.5 mv/m ground wave contour from 
adjacent channel stations for both day and nighttime opera¬ 
tions (Intervenor’s App. B 8-9). 

The validity of these regulations and standards is not 
open to question. In any event, Appellant has not ques¬ 
tioned them. Appellant’s application signally fails to meet 
the requirements. The Commission was justified in deny¬ 
ing the WADC application on these grounds alone. 

2. The WADC Proposal Regarding WHBC. 

The Commission’s conclusions under this heading like¬ 
wise involved two of the ten issues: No. 3, relating to inter¬ 
ference to WHBC on 1230 kc., and No. 7, relating to the 
operation of WHBC on 1350 kc. (Appellant’s App. 8). The 
Commission found against Appellant on both issues (Appel¬ 
lant’s App. 21, 27-28). 

Appellant has at all times conceded that his application 
for 1220 kc. could not be granted without causing serious 
interference to WHBC at Canton on its former channel of 
1230 kc. (Appellant’s Brief, 3). The extremely severe 
character of the interference is shown by the Commission’s 
findings (Appellant’s App. 21). It was clear that, inde¬ 
pendently of all other issues, the WADC application could 
not be granted if WHBC should remain on 1230 kc. In its 
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application, therefore, Appellant had proposed in general 
fashion that WHBC’s license be modified so as to authorize 
it to operate on 1350 kc. with power of 5 kw., using a direc¬ 
tional antenna at night. The owners of WHBC did not 
apply for such modification but instead continued to apply 
for 1480 kc., the frequency to be vacated by Intervenor. 
Appellant’s assertion in its brief (p. 12) that the owners 
of 'WHBC “were agreeable to operation on 1350 kc.”, is, 
at best, an overstatement (Tr. 1445-6). 

The burden was on Appellant to justify the modification 
of license which it requested be imposed on WHBC. 
Through its sole witness, Appellant offered calculations 
based on hypothetical assumptions. The Commission found 

! ‘ 1 The showing offered by the applicant, however, has 
but little probative value in that no specific directional 
antenna pattern has been submitted for the suggested 
operation of WHBC on 1350 kc, nor has any investiga¬ 
tion been conducted in behalf of the applicant to deter¬ 
mine whether the present location of WHBC wrould be 
satisfactory for such a directional antenna, either from 
the standpoint of land area or possible problems of 
blanketing” (Appellant’s App. 21-22). 

The Commission’s conclusion was to the same effect, 
although in more general terms (Appellant’s App. 27-28). 

Section 3.33 (a) of the Commission’s regulations provides 

“No application for authority to install a directional 
antenna will be accepted unless a definite site and full 
details of the design of the directional antenna are 
given with the application. (See Data Required with 
Applications Involving Directional Antenna Sys¬ 
tems).” 

The parenthetical reference is to the Commission’s 
“Standards of Good Engineering Practice Concerning 
Broadcast Stations,” the pertinent portion of which speci¬ 
fies in great detail the information which must be furnished 
with each such application (Intervenor’s App. B 10). Ap¬ 
pellant completely failed to meet these requirements. 
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Appellant has not questioned the sufficiency of the evi¬ 
dence to support the Commission’s findings, nor the validity 
of the Commission’s regulations and standards. 

Appellant was in effect asking the Commission to make 
findings and reach conclusions in a vacuum. WADC’s pres¬ 
ent frequency 1350 kc. is a regional channel on which a 
number of stations are simultaneously in full-time opera¬ 
tion. A directional antenna is necessary for use of the 
channel at Canton with 5 kw. power at night, to avoid inter¬ 
ference to other stations on the channel and to secure 
satisfactory service in the Canton area. Without a specific 
directional pattern, and without a specific location for the 
proposed directional antenna, calculations as to persons 
and area to be served, and as to the extent of interference 
to other stations and their listening audiences, have little 
meaning. 

3. The WADC Antenna as a Hazard to Air Navigation. 

One of the ten issues raised by the WADC application 
was No. 6, “to determine whether the proposed antenna 
array constitutes a hazard to air navigation” (Appellant’s 
App. 8). On this issue the Commission’s findings and con¬ 
clusions were adverse to appellant (Appellant’s App. 22-28). 

There was no dispute over the facts as found by the 
Commission and Appellant has not questioned the suffi¬ 
ciency of the evidence to support these findings. Appellant 
simply challenges the power of the Commission to deny an 
application on this ground. 

Section 303 (d) of the Act directs the Commission to 
“determine the location of classes of stations or individual 
stations” under the standard of “public convenience, in¬ 
terest or necessity.” Section 303 (q) gives the Commission 
authority to require the painting or illumination of radio 
towers where they constitute, or may constitute, a menace 
to air navigation. This latter authority, which was not 
contained in the Radio Act of 1927 and was first inserted 
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in 1934, is obviously applicable to existing towers as well 
as those to be constructed. It cannot reasonably be con¬ 
strued as a limitation on the Commission’s broad power to 
determine the location of a station under Sec. 303 (d). 
There is nothing in its legislative history that would sup¬ 
port such a restrictive interpretation. If anything, it is 
an additional confirmation of the Commission’s power to 
take air navigation into account in determining the location 
of stations. 

Aircraft are not foreign to the Commission’s jurisdiction. 
Airplanes are equipped with radio transmitting stations 
licensed by the Commission and subject to its regulatory 
powers, operated by persons holding operators’ licenses 
from the Commission and subject to the Commission’s regu¬ 
latory powers. They are also equipped with radio receiving 
apparatus. These aircraft stations communicate with 
aeronautical radio stations, also licensed and regulated by 
the Commission, located at the various airports. No radio 
service is more directly related to the preservation of life 
and property, and consequently to “public interest, con¬ 
venience, or necessity”, than the service rendered by these 
aircraft and aeronautical stations. A hazard to air naviga¬ 
tion is necessarily a hazard to the operation of these radio 
stations. Consequently, even though “public interest, con¬ 
venience or necessity” be narrowly construed to exclude 
the Commission from taking hazards to air navigation into 
account as a transportation matter, the standard must still 
be construed as sufficient to authorize the Commission, in 
determining the location of stations, to protect air naviga¬ 
tion as a radio communications matter. 

Common sense, however, requires a more realistic 
interpretation of “public interest, convenience or neces¬ 
sity”. In effect, Appellant is contending that the Commis¬ 
sion may not reject an application which proposes a loca¬ 
tion on a railroad track, or on a navigable water of the 
United States, or on property subject to zoning laws which 
forbid such construction, or in any location which is un- 
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suited for the purpose for some reason other than the tech¬ 
nical efficiency of the proposed station in the abstract. Even 
if technical efficiency be taken as the sole guide, it becomes 
an illusion if the station’s towers are toppled over by an 
airplane or are silenced by the local authorities adminis¬ 
tering a zoning law. 

That the Commission has taken a more sensible view of 
the matter is demonstrated by excerpts quoted from its 
“Standards of Good Engineering Practice Concerning 
Broadcast Stations” in Intervenor’s App. B pp. 10-11. Un¬ 
der these standards, which have been in force for years, the 
Commission takes into account the relation of the site to air¬ 
ports and airways. In passing on a location of an antenna 
installation, the Engineering Department refers each case 
to the CAA for its recommendation. Certain general stan¬ 
dards are followed, as set forth in the excerpts quoted. So 
far as Intervenor knows, the Commission’s authority in 
this regard has never before been questioned. 

4. General. 

Having arrived at conclusions adverse to Appellant on 
five of the ten issues the Commission concluded that a grant 
of the WADC application would not serve “public interest, 
convenience or necessity” (a sixth issue, No. 10), and that 
it would be unnecessary to pass upon the other issues, or 
to proceed to a specific comparison between Appellant’s 
proposal and Intervenor’s proposal. 

There is, of course, a measure of comparison inherent 
in the Commission’s Findings and Conclusions. The WADC 
proposal would cause interference to WCAU; the WGAR 
proposal would not cause interference to WCAU or to any 
other station. The WADC proposal would tend against a 
fair, efficient and equitable distribution of radio service; 
the WGAR proposal w'ould tend toward such a distribution. 
The WADC proposal for the avoidance of interference to 
WHBC at Akron was inadequate; the WGAR proposal was 
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adequate. The WADC antenna would be a hazard to air 
navigation; no such question was raised by the WGAR 
antenna. 

It would be a novel principle of administrative law* if 
the 'Commission, having ample grounds for denying an 
application independently of the merits of any other appli¬ 
cation, should be held powerless to do so unless it includes 
in its decision a comparison of one with the other. Suppose 
that one of the issues was whether the licensee of WADC 
is an alien, ineligible to hold a license under Section 310 
of the Act; or whether he has been finally judged guilty of 
unlawful monopoly of radio communication within the 
meaning of Section 311 of the Act. Would the Commission 
err if it rejected the application on such a ground alone, 
without considering any other issues it may have raised in 
its notice and without indulging in a comparison of the 
application with another application for the same facilities? 


B. 

The Remaining Issues. 

1 1. Areas and Populations Expected to Gain 

Primary Service. 

Issue No. 1 in the WADC Notice was to determine the 
areas and populations expected to gain primary service 
from the operation of WADC as proposed and what other 
broadcast service is available to these areas and popula¬ 
tions (Appellant’s App. 8). The Commission devoted gen¬ 
erous space in its Findings of Fact to detailed findings on 
this issue, to which Appellant has not taken exception. It 
employed these findings in making its comparison as to 
the gain and loss in audience to WADC and WCAU respect¬ 
ively, and in reaching its conclusions on this subject, already 
discussed. Appellant cannot therefore rightly assert that 
this issue is ignored. 

Appellant’s evidence on this issue was premised on an 
increase of power from 5 kw. to 50 kw., at a new location 
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between Akron and Cleveland. The Commission would 
have been more than justified in refusing to consider the 
evidence at all, since the proposal was clearly untenable 
and could not be granted under the Commission’s policy 
announced in its Memorandum Opinion on April 27, 1942. 
Even with the proposed large increase in power, the gain 
in area and in number of listeners was not great and, appar¬ 
ently due to Appellant’s desire to serve Cleveland rather 
than Akron, an area of 110 square miles to the south of 
the city with approximately 8,000 potential listeners would 
be lost (Appellant’s App. 20). 

A further direct comparison between WADC and 
WGAR under this heading would not only have been futile; 
it would have been misleading and unjust. The WGAR’s 
evidence in this connection was premised on the use of 5 kw. 
on 1220 kc., Intervenor having in good faith sought to com¬ 
ply with the Commission’s policy and having amended its 
application which previously had requested 50 kw. It would 
hardly be worth while to compare the areas and populations 
which might be served by a station which cannot be author¬ 
ized with the areas and populations which will be served 

bv a station that can be authorized. 

• 

2. The North American Regional Broadcasting Agreement 

(. NARBA ) 

Issue No. 2 was to determine whether the proposed 
assignment on 1220 kc. is available under NARBA and 
Executive Agreement, No. 196. Appellant introduced no 
evidence to meet this issue and chose to rely on the evidence 
introduced by Intervenor. 

Intdrvenor’s evidence showed that, as found by the 
Commission, 

“after negotiations with the Mexican Government, it 
now appears that the channel may be assigned for use 
in the Cleveland area in lieu of Detroit” (Appellant’s 
App. 16). 
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This, as shown by the evidence, was because Cleveland is 
the same distance from the Mexican border as Detroit. 
Akron is some 20 miles closer to the Mexican border. It 
may or may not be true that the Mexican Government would 
not regard use of the frequency at Akron as a violation of 
the understanding. The question has never been addressed 
to or answered by that Government. In any event the 
burden of proof was on Appellant and Appellant failed to 
sustain it. 


I 3. Interference from WCLE. 

Issue No. 4 was to determine whether interference would 
result to WADC from WCLE, a Cleveland station operat¬ 
ing on 61U kc. during the daytime with 500 watts. The ques¬ 
tion had to do with the fact that WCLE’s second harmonic 
is 1220 kc. This was a relatively minor issue on both the 
WADC and WGAR applications. The undisputed evidence 
showed that WCLE would not cause interference to either 
WADC or WGAR. 

4. The Commission’s Memorandum Opinion of 
April 27, 1942 

The! only remaining issue in the WADC Notice to be con¬ 
sidered is No. 8 which was 

‘‘to determine whether the granting of the application 
would be consistent with the policy announced by the 
Commission in its Memorandum Opinion dated April 
27, 1942.” (Appellant’s App. 6.) 

The Commission made no finding or conclusion with regard 
to this issue. 

The Commission made its first pronouncement on the sub¬ 
ject of curtailing standard broadcast construction to meet 
materials’ requirements by the military, on January 30, 
1942 (lntervenor’s App. B 17). This was twelve days be¬ 
fore Appellant filed his application. It was followed by an 
extended Memorandum Opinion on February 23, 1942, set- 
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ting forth in more elaborate and detailed form the Com¬ 
mission’s policy adopted as a result of specific recommen¬ 
dations from the Defense Communications Board (now the 
Board of War Communications) (Intervenor’s App. B, 18). 
This Memorandum Opinion, which is very similar in 
phraseology to the final action taken on April 27, 1942, on 
its face foreclosed any possibility that either the WADC 
application or the WGAR application could be granted so 
long as they requested increase of power to 50 kw. Ac¬ 
cordingly, Intervenor amended its application. Appellant 
did not. 

The final action of the Commission on the subject was on 
April 27, 1942 when it adopted the Memorandum Opinion 
setting forth the policy in force throughout the proceedings 
since then. (Intervenor’s App. B, 21.) 

At the hearing Appellant disposed of the issue with a 
statement by his counsel that he did not have the necessary 
equipment for the 50 kw. installation, and has not attempted 
to secure the equipment necessary to complete the installa¬ 
tion proposed in his application. (Tr. 12-14.) The same 
attitude was adhered to at all later stages of the proceed¬ 
ings. 

If Appellant had intended his application in good faith 
he would have followed the course pursued by Intervenor. 
He would have amended his application to request 5 kw. on 
1220 kc., and to propose the use of Appellant’s existing 
transmitter with a minimum of materials and construction. 
Whether Appellant could even then have brought his appli¬ 
cation within the terms of the Commission’s Memorandum 
Opinion is not certain from the evidence, but it is certain 
that without following such a course his application was an 
empty gesture. In any event, Appellant’s brief (p. 16) is 
hardly fair in implying that “this w^as one of the issues in 
the WADC notice upon which the Commission refused to 
make anv finding.” The Commission was overlv generous 
to Appellant on this score. Appellant was in complete de¬ 
fault. 
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n. 

Appellant Is Not a Person Eligible to Appeal Under Sec. 

1 402 (b) (2) of the Communications Act. 

Appellant invokes the jurisdiction of this court under 
both clauses (1) and (2) of Sec. 402 (b) of the Communi¬ 
cations Act. His recourse to clause (1) is as a person whose 
application for construction permit has been denied. Under 
clause (2) he appeals as a person aggrieved and whose in¬ 
terests are adversely affected by the granting of Inter- 
venor’s application. 

We have demonstrated that the Commission’s determina¬ 
tion that the granting of Appellant’s application would not 
serve public interest, convenience or necessity, is not only 
supported by substantial evidence but is required by the 
uncontroverted evidence. A careful reading of Appellant’s 
brief reveals that Appellant does not seriously contend 
that the WADC application should have been granted. His 
points and arguments are virtually all directed against the 
Cominission’s action in granting Intervenor’s application. 

Under these circumstances Appellant has no standing to 
appeal under clause (2). He has made no showing either 
that lie is aggrieved or that his interests are adversely af¬ 
fected by the WGAR grant. There is no evidence on the 
record on which he could base such a showing either from 
the point of view of economic injury, or interference, or 
any other respect. His appeal under clause (2) should, 
therefore, be dismissed. Palmer v. Federal Communica¬ 
tions Commission, App. D. C. No. 7542, February 16, 1940; 
Frequency Broadcasting Corporation v. Federal Communi¬ 
cations Commission, App. D. C. No. 8055, April 28, 1942. 
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III. 

The Commission Properly Granted the WGAR 

Application. 

Points II. to V. of appellant’s argument are devoted to 
various facets of his primary contention, i.e., that the Com¬ 
mission erred in granting the WGAR application. To avoid 
repetition, we deal with these points under a single head¬ 
ing, subdivided according to the issues set forth in the 
Commission’s notice of hearing. 

1. The Alleged Overlapping between WJR and WGAR. 

Issue No. 1 in the WGAR notice was directed to the rela¬ 
tionship between WJR, a Detroit Station, on 760 kc. with 
50 kw., and WGAR, Intervenor’s Station at Cleveland, and 
the extent of overlapping between their respective services. 

The issue vras significant only because (a) the Commis¬ 
sion had, in earlier decisions, indicated a policy of not per¬ 
mitting the licensee of a standard broadcast station to ac¬ 
quire or establish a second station in the same city, and 
(b) on August 5, 1941 the Commission had promulgated a 
proposed regulation 3.35 to somewhat the same effect. The 
Commission had held a hearing with respect to this pro¬ 
posed regulation on October 6, 1941 and thereafter took no 
action until November 23, 1943, some twenty days after its 
final decision in this case. 

On November 23, 1943 the Commission adopted its regu¬ 
lation 3.35. It provided that no license would thereafter be 
granted for a standard broadcast station owned, operated 
or controlled by any person where such station renders pri¬ 
mary service to a substantial portion of the primary ser¬ 
vice area of another standard broadcast station owned, 
operated or controlled by such person, except upon a show¬ 
ing that public interest, convenience and necessity would be 
served through such multiple ownership situation (Inter¬ 
venor’s App. B, 12). In the light of its history and the 
arguments used to justify it, it was unquestionably directed 
against multiple ownership of standard broadcast stations 
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in the same city, or, if in different cities, only where the 
cities were sufficiently close so that the two stations would 
actually be in competition with each other. It was never 
intended to forbid common ownership of stations in differ¬ 
ent cities, not competitive with each other and not involv¬ 
ing any substantial duplication of actual listening audience. 

On January 29, 1944, the Commission held that WJR 
and WGAR were not within the prohibition contained in 
regulation 3.35. This was done by action granting WJR 
its regular license renewal for the full term, whereas at the 
same session the Commission granted only temporary ex¬ 
tensions of licenses to stations affected by the regulation 
and adopted a further statement with regard to the pro¬ 
cedure to be followed by the licensees of such stations de¬ 
siring to secure extensions of time beyond May 1, 1944 for 
compliance with the regulation (Intervenor’s App. B, 14- 
15). 

Since then, on April 4,1944, the Commission has formally 
suspended regulation 3.35. (Intervenor’s App. B, 15-16.) 
This action was expressed in its order 84-B which proceeded 
to set forth conditions which would have to be met by the 
licensees of stations that would otherwise be affected by 
the order in order to get extensions of their licenses, and 
the circumstances under which such licensees would be sub¬ 
jected to hearing. The Commission’s public notice an¬ 
nouncing this order contained the following: 

“In the consideration of individual applications un¬ 
der the provisions of Regulation 3.35 (Multiple Owner¬ 
ship Rule), the Commission will examine the facts in 
each case. In determining whether or not an overlap¬ 
ping of signal strength results in a standard broadcast 
station rendering primary service to ‘ a substantial por¬ 
tion of the primary service area of another broadcast 
station’ within the meaning of Section 3.35, the Com¬ 
mission will give consideration to location of centers 
of population and distribution of population, location 
of main studios, areas and populations to which ser¬ 
vices of stations are directed as indicated by commer¬ 
cial business of stations, news broadcasts, sources of 
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programs and talent, coverage claims and listening 
audience.” 

There lias still been no indication whatsoever that the 
Commission has changed its view that the policy expressed 
in regulation 3.35 does not apply to the WJR-WGAR situ¬ 
ation. 

The issue having been raised, however, Intervenor pro¬ 
ceeded to meet it squarely and fully at the hearing. The 
results appear in the Commission’s Findings of Fact (Ap¬ 
pellant’s App. 12-13) and in its Conclusions (Appellant’s 
App. 28). The portions quoted in Appellant’s brief (p. 
14) are not a fair reproduction of what the Commission 
actually held. Among the findings omitted are the fol¬ 
lowing : 

“The areas over which the overlapping of service 
areas would occur constitutes but a very small portion 
of the area within the WJR 0.5 mv.m ground wave 
contour. * * * However, based upon a survey, 

less than one per cent of the listeners in the Cleveland 
metropolitan area rely on WJR for service.” (Appel¬ 
lant’s App. 12-13.) 

Contrary to the repeated statement in Appellant’s brief 
(pp. 7, 9, 15, 19, and 20), the Commission’s finding on this 
issue was not adverse to Intervenor nor “flagrantly in 
conflict’’ with Sec. 3.35 (p. 19). The issue was as to “the 
extent’’ of overlapping, and the Commission found the ex¬ 
tent to be very small. The regulation was directed against 
substantial overlapping. 

In any event, it is difficult to understand what conceiv¬ 
able interest Appellant has in the matter. Whether 
WJR and WGAR are under common control (which they 
admittedly are), and whether and to what extent their 
services overlap, are not a source of any injure or benefit 
to WADC. 




30 


2. The Areas and Populations to he Served. 

Issue No. 2, to determine areas and populations expected 
to gain primary service from the proposed operation of 
WGAR, was found favorable to Intervenor. The overall 
gain in listening audience would be 330,701, or 23%, in the 
daytime and 341,602, or 30%, at nighttime. The overall gain 
in service area vrould be 1,460 square miles, or 42.4%, in the 
davtitne and 1,040 square miles, or 346.4%, at nighttime. 
The station would provide interference free service through¬ 
out Cuyahoga County, constituting most of the Cleveland 
metropolitan district, instead of only one half of that dis¬ 
trict as heretofore. (Appellant’s App. 13). 

The only disadvantage suffered would be that, whereas 
the business district has heretofore received a signal in ex¬ 
cess of 25 mv/m, it will henceforth receive a signal of about 
12 mv/m as long as the station’s pow’er remains at 5 kw. 
Another element of possible doubt was created by the fact 
that, Intervenor’s proposed ground system varied in num¬ 
ber and length of radials from the number and length rec¬ 
ommended in the Commission’s Standards of Good Engi¬ 
neering Practice (Appellant’s App. 15). While this last 
item is involved in Issue No. 5, it may more conveniently be 
discussed at this juncture. Both matters are directly due 
to the critical materials problem and both were made the 
subject of conditions in the Commission’s grant. 

Intervenor’s original proposal was to use 50 kw. with a 
new transmitter which it had already ordered and partially 
paid for and which had been 90% completed (Tr. 915-916). 
Circumstances, discussed under sub-heading (8) below, 
made use of WGAR’s present site impossible on either 
1480 kc. or 1220 kc. The site it now proposes to use is 
closely adjacent to that originally selected for its 50 kw. 
transmitter. No purpose would be served by forcing Inter¬ 
venor to remain on its former frequency on 1480 kc. at this 
new site, since the result would be vastlv to decrease the 
area and population served by WGAR, including a much 
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smaller signal than 12 mv/m in the Cleveland business dis¬ 
trict (Tr. 2058). No other site for use on 1480 kc. was avail¬ 
able (Tr. 2062-2064). 

An increase of WGAR’s power to about 25 kw. would pro¬ 
vide a signal of 25 mv/m over the Cleveland business dis¬ 
trict, and powder of 50 kw. would provide a signal in excess 
of 36 mv/m. 

Actually Appellant has vastly exaggerated the signifi¬ 
cance of the signal strength over the Cleveland business dis¬ 
trict. Only a very small portion of the Cleveland popula¬ 
tion is involved (Tr. 2065). The Commission’s Standards 
of Good Engineering Practice provide, under the heading 
“Engineering Standards of Allocation” (p. 5), that “the 
signals necessary to render the different types of service” 
are 10 to 50 mv/m for “city, business or factory areas” 
and 2 to 10 mv/m for “residential areas.” At another junc¬ 
ture, when dealing with transmitter locations, the Stand¬ 
ards (p. 35) provide that 

“The site selected should meet the following condi¬ 
tions : 

(1) A minimum field intensity of 25 to 50 millivolts 
per meter will be obtained over the business or factory 
areas of the city. 

(2) A minimum field intensity of 5 to 10 millivolts 
per meter will be obtained over the most distant resi¬ 
dential section.” 

On their face the two portions of the Standards are slightly 
inconsistent and the Commission has chosen to insist on 
the more rigorous requirement. It is, however, apparent 
that a signal of 10 mv/m or more is sufficient to render 
service in city, business or factory areas, certainly as a 
temporary expedient (Tr. 2065). The Commission specifi¬ 
cally found that WGAR would provide a signal of about 
12 mv/m for the business district, and at least 10 mv/m 
for 75% of the city, and that more than 90% of the Cuya¬ 
hoga County (metropolitan district) would receive a signal 
of at least 5 mv/m (Appellant’s App. 13-14). 
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'With respect to the ground system, the variations from 
the Commission’s recommendations were likewise due to 
Intervenor‘s attempt to conserve critical materials and to 
comply with the Commission’s policy. For this purpose it 
proposed to use copper wire on hand, supplemented, if nec¬ 
essary, by wire to be salvaged from "WGAR’s previous 
ground system and from an old ground system formerly 
used by WJR, Detroit (Tr. 1033,1034). Intervenor’s di¬ 
rectional antenna involves two towers. As to one of them 
it proposed more radials than the recommended minimum, 
all of them, however, to be of the recommended length. As 
to the other tower it proposed less radials than the recom¬ 
mended minimum, but each having more than the recom¬ 
mended length. The proposed ground system has exactly 
the same number of radials as that employed by WGAR at 
its previous location; and the radials for one of the towers 
are of greater length. This ground system has heretofore 
shown an efficiency greatly in excess of the Commission’s 
minimum requirement (233 mv/m as against a minimum 
requirement of 175 mv/m for 1 kw.) (Tr. 1029). The evi¬ 
dence was to the effect that an efficiency of 200 mv/m for 
1 kw. was to be expected (Tr. 1051,1052). If this evidence, 
which was uncontroverted, proves correct, Intervenor’s in¬ 
stallation will have an efficiency considerable in excess of 
the Commission’s minimum. The important consideration 
is that the Commission’s minimum efficiency requirement 
(175 mv/m for 1 kw.) be met, not the precise length or num¬ 
ber of radials in the ground system. 

The Commission provided for these matters by making 
the WGAR grant subject to two conditions: (a) that In- 
tervenor should take the necessary steps to improve 
WGAR’s signal over the Cleveland business district to com¬ 
ply with the Commission’s rules and regulations when ma¬ 
terials and equipment again become available for construc¬ 
tion of broadcast facilities; and (b) that Intervenor should 
submit proof that the proposed radiation system is capable 
of producing the minimum effective field. 
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Issue No. 2 in the Commission’s notice, as may be seen 
from its wording, does not turn on either of these narrow 
points. They are simply two factors out of several which 
determine whether there is a net and worth-while gain in 
area and population service. After considering all the fac¬ 
tors the Commission has not determined the issue adversely 
to Intervenor, but favorably. 

The Commission’s power to attach conditions to con- 
construction permits and licenses is not open to question. 
It is authorized “to regulate the kind of apparatus to be 
used with respect to its external effects.’’ Sec. 303 (e). 
See references to “conditions” in Sec. 309 (b), 312 (a), 
319 (b), 326 and 502. Sec. 319 (b), having to do with con¬ 
struction permits, makes direct reference to “the terms, 
conditions and obligations set forth in the application and 
permit.” The Commission would be deprived of an im¬ 
portant and effective regulatory weapon if it could not sub¬ 
ject permittees and licensees to specific conditions designed 
to make their technical construction and performance com¬ 
ply with its regulations and standards. 

In any event, Appellant’s interest is difficult to under¬ 
stand. If Intervenor does not succeed in meeting the Com¬ 
mission’s condition with respect to the ground system, it 
loses the benefit of the permit. If, when materials and 
equipment again become available for construction of broad¬ 
cast facilities, Intervenor fails to obtain authorization for, 
and to install, a transmitter with power of at least 25 kw., 
it hazards loss of its license. If Appellant has any stand¬ 
ing to complain of the Commission’s action authorizing 
WGAR to use 1220 kc., it suffers less injury by reason of 
these conditions than it would by an unconditional grant. 

3. Areas and Population Which Would Lose Primary 

Service . 

Issue No. 3 is the counterpart of Issue No. 2, just dis¬ 
cussed and need not be separately treated. No area and 
populations lose primary service from the WGAR grant. 




34 


So far as the two conditions imposed on the grant by the 
Commission are relevant under this heading, they have been 
adequately covered. 

4. Interference to WHBC on 1230 kc. 

Issue No. 4, involving the interference that would result 
to WHBC, Canton, on its former frequency 1230 kc., be¬ 
came academic in view of the proposal, accepted by the 
Commission, that WHBC shift to 1480 kc. Appellant raises 
no question on this score. 

5. The Blanket Area of WGAR, the Second Harmonic of 

WCLEy and IFGAR’s Proposed Ground System. 

The first two of these issues, raised in No. 5, were deter¬ 
mined favorably to Intervenor on the basis of uncontro¬ 
verted evidence (Appellant’s App. 15, 29). Appellant does 
not qhestion the Commission’s determinations. The matter 
of WGAR’s proposed ground system has been treated 
above in connection with Issue No. 2. 

6. The North American Regional Broadcasting Agreement. 

and Executive Treaty, Series 196. 

The issue in No. 6 whether WGAR’s proposed operating 
assignment is available under the international agreements 
was determined favorably to Intervenor on the basis of un¬ 
controverted evidence (Appellant’s App. 16, 30). The evi¬ 
dence has ben summarized at some length in our Counter 
Statement of the Case. Appellant does not question the 
Commission’s determination as such, but complains that 
“this was one of the issues in the WADC notice upon which 
the Commission refused to make any finding” (Appellant’s 
brief, p. 16). The reasons and justifications for these have 
been set forth above under Point I, B. 

Appellant’s brief (p. 15) implies that this was one of sev¬ 
eral “considerations outside the statutory standard” and 
with “no relationship • * * to the Commission’s powers and 
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duties under the Communications Act.” The Act is replete 
with provisions expressly empowering and requiring the 
Commission to enforce any international radio or wire com¬ 
munications treaty or convention, or regulations annexed 
thereto, to which the United States is a party. Sec. 303 (m), 
(n) and (r), Sec. 312 (a) and (b), and Sec. 502. 

7. Fair , Efficient and Equitable Distribution of Radio 

Service. 

Issue No. 7, to determine whether the proposed operation 
of WGAR would tend toward a fair, efficient and equitable 
distribution of radio service, was found in Intervenor’s 
favor. The Commission’s determination has not been ques¬ 
tioned by Appellant. 

As already pointed out, the proposed operation means 
increases in WGAR’s daytime audience of 330,701, or 23 per 
cent, and in its nighttime audience of 341,602, or 30 per cent, 
and increases in its daytime service area of 1,460 square 
miles, or 42.4 per cent, and in its nighttime service area of 
1,040 square miles, or 346.6 per cent. Instead of serving 
only about half the Cleveland Metropolitan District, it will 
serve almost all of it (Appellant’s App. 13). Cleveland, the 
sixth largest city and the tenth largest metropolitan dis¬ 
trict, has far less than its fair and equitable share of 
broadcasting service, with considerably fewer broadcast 
stations than any of the larger cities and districts and fewer 
than a number of the smaller cities and districts {ibid. 16). 
The operation of WGAR on 1220 ke. will not cause inter¬ 
ference to, or decrease the audience of, any other station in 
the United States. The only possibilities of interference, 
which w T ere to WHBC, Canton, on 1230 kc., and to WJW, 
Akron, on 1240 kc., have been eliminated by Commission 
actions already explained. 

The corresponding issue on the WHBC application must, 
as stated by the Commission (Appellant’s App. 29), be 
taken into account in this connection. WHBC on 1480 kc. 
would gain 70,185 listeners and 1158.8 square miles in ser- 
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vice area in tlie daytime, and 26,278 listeners and 22.6 square 
miles in service area at nighttime (ibid. 25, 30). The inter¬ 
ference to other stations on the frequency would be less than 
that caused by the operation of WGAR on that frequency, 
and, to that extent, their audiences and services areas would 
be increased (ibid 25). 

8 . The Commission's Memorandum Opinion of April 27, 
1942; the Need for Change of Transmitter Location . 

Issue No. 8 was to determine whether granting Interve¬ 
nor ’s application would be consistent with the policy an¬ 
nounced in the Commission’s Memorandum Opinion of 
April 27, 1942 (Appellant’s App. 6). Since this issue is 
closelv related to the necessitv for changing WGAR’s trans- 
mitter location, the latter will be discussed under the same 
heading. 

The Commission’s findings of fact and conclusions on 
both matters were favorable to Intervenor (Appellant’s 
App. 17-18, 29-30). As in the case of the other findings and 
conclusions, they were based on uncontroverted evidence. 

Appellant appears to contend that the policy announced 
in the Memorandum Opinion was a consideration “outside 
the statutory standard” and had no relationship to the 
Commisson’s powers and duties under the Communications 
Act. (Appellant’s Brief p. 15). Similarly, Appellant ap¬ 
pears to contend a change in transmitter location may not 
be authorized by the Commission “in order to eliminate an 
industrial hazard” (ibid. 17). 

As'may be seen by reference to the Commission’s find¬ 
ings (Appellant’s App. 17), Intervenor’s proposal involved 
the use of no critical materials beyond those already in use 
or on 1 hand, except items directly chargeable to the change 
in location. Intervenor proposed to use its existing trans¬ 
mitter and other equipment on hand, including crystals, 
wire for transmission line, and copper wire for its ground 
system. It proposed to relocate its existing towers. For a 
building to house the transmitter Intervenor proposed to 
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use a farm house at the proposed location and to make cer¬ 
tain modifications therein to make it suitable for such use. 
The relocating of the towers and technical equipment in¬ 
volved the laying of concrete bases for the towers. 

Developments occuring after the close of the first hearing 
in this case, requiring a change in Intervenor’s transmitter 
location, are adequately set forth in the Commission’s find¬ 
ings and conclusions and are summarized above in our 
Counter Statement of the Case. The damage threatened 
by the large dropforge hammers in operation at the adjacent 
expanded plant of the Aluminum Company of America, 
engaged in war production, made it impossible for WGAR’s 
transmitter to continue at its previous location. A change 
was necessary in any event, whether WGAR was to oper¬ 
ate on 1480 kc. or on 1220 kc. The change in location re¬ 
quired the same amount of critical materials and construc¬ 
tion, whichever frequency was to be used. For reasons 
above explained in connection with issue Xo. 2, however, 
no other site of a satisfactory character could be found for 
use of 1480 kc., and the new site proposed by Intervenor 
w T ould mean a great reduction in population and area served 
if 1480 kc. were used. 

If Intervenor’s proposal had not involved any change in 
location, as was the case until the amendment made after 
the first hearing, favorable action thereon was thoroughly 
consistent with the policy announced in the Commission’s 
Memorandum Opinion, because no new materials or con¬ 
struction were involved. The change in location having be¬ 
come necessary, favorable action was still consistent with 
the policy because the latter was qualified by the following: 

“This policy shall not preclude the issuance of au¬ 
thorization involving essential repairs or replacements 
for the purpose of maintaining existing services; nor 
shall it preclude the issuance of authorization by the 
Commission for construction of, or changes in, facilities 
required by the Commission or recommended by the 
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head of a war agency of the Federal Government.” 
(Intervenor’s App. B-22.) 

The Commission found that the proposal to be within this 
qualification, the move being desirable and necessary for 
the maintenance of the station service and for the protec¬ 
tion of the aluminum manufacturing plant engaged in war 
production. The Commission further found that this was a 
facility, the construction of which was required by the 
Commission because of the public need for increased broad¬ 
cast facilities in Cleveland and the fact that 

4i ‘it would also enable this Government to take advan¬ 
tage of the use of the 1220 kilocycles channel, which 
otherwise might be lost to it under the provisions of the 
North American Regional Broadcasting Agreement.” 
(Appellant’s App. 30.) 

The significance of this last-mentioned factor is that under 
the provisions of the North American Regional Broadcast 
Agreement, if the United States failed to make use of 1220 
kc*., Canada would be free to make such use of it as would 
foreclose future assignments on the frequency in the United 
States. Once a Canadian station were established on 1220 
kc., •ihe United States would be obligated to see to it that 
such a station was protected from interference from United 
States stations in accordance with the standards set up by 
the Treaty. 

The contention that the Commission is powerless to au¬ 
thorize a change in transmitter location because of an in¬ 
dustrial hazard is frivolous. The Commission’s power to 
determine station locations is limited onlv by the standard 
of “public interest, convenience or necessity.” This stand¬ 
ard is broad enough to permit the Commission to take into 
account whether the location is such as to be suitable for 
continued efficient service to the public, and such as not to 
do injury to the public. A location does not comply with 
the standard if it exposes the transmitting installation con- 
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tinually to the hazard of interruptions of service and com¬ 
plete breakdown. 

The power of the Commission to take war exigencies into 
account in applying the standard, within reasonable limi¬ 
tations of course, is also not open to question. The con¬ 
siderations leading the Commission to its policy pronounce¬ 
ments of January 30, February 23 and April 27, 1942 are 
sufficiently set forth in its Memorandum Opinions (Inter- 
venor’s App. B 16-23). The actions were all taken at the 
instance of the Defense Communications Board (now the 
Board of 'War Communications), which was established by 
the President pursuant to the power expressly conferred 
on him by Sec. 606 (c) of the Communications Act. (In- 
tervenor’s App. B 7). This section recognizes that in time 
of war or other national emergency, special exigencies will 
arise requiring suspension or amendment of the rules and 
regulations normally applicable to radio stations. It con¬ 
fers broad discretionary power on the President to meet 
these exigencies. The President has delegated his powers 
in part to the newly created Board and in part has left them 
in the Commission. The considerations to be taken into 
account in the exercise of the discretion should, of course, 
be reasonably related to the successful prosecution of the 
war. The conservation of critical materials and of skilled 
personnel is clearly such a consideration. Even without 
Sec. 606 (c), it would seem that “public interest, conveni¬ 
ence or necessity”, reasonably construed, embraces this 
consideration in time of war. 

If the Commission is not permitted to take this considera¬ 
tion into account, an anomalous situation results. The 
Commission grants an application for a construction per¬ 
mit for a new station, but the permittee can get neither 
the equipment nor the materials nor the personnel for the 
purpose. The* permit necessarily includes a time limita¬ 
tion within which construction is to be completed, but all 
parties know in advance that the condition cannot be com¬ 
plied with. Nevertheless, the grant is upon the records of 
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the Commission and, for the sake of a non-existent station, 
the Commission’s discretion to act in the public interest is 
hencefoi*th restricted. 

9. Public Interest, Convenience or Necessity. 

Issue No. 9 has to do with whether the proposed operation 
of WtoAR and WHBC would serve public interest, con¬ 
venience or necessity. Issue No. 10 presents the same ques¬ 
tion with respect to WADC. 

Since these issues have to do with conclusions phrased in 
the broad language of the statutory standard, they do not 
involve any facts or considerations not already discussed. 
Appellant makes no contention specifically directed at the 
Commission’s determinations of these issues favorably to 
Intervenor. 

Appellant furthermore has not taken exception to any 
of the Commission’s Findings and Conclusions with respect 
to the WHBC application except to the extent already ade¬ 
quately covered in connection with the WGAR application. 

CONCLUSION. 

We urge either the appeal be dismissed or, failing that, 
that the decision of the Commission be affirmed. 


Respectfully submitted, 


Carl George, 
Hotel Statler, 
Cleveland, Ohio 
Of Counsel. 


Louis G. Caldwell, 

Reed T. Rollo, 

914 National Press Building, 
Washington, D. C. 

Attorneys for Intervenor. 
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United States Court of Appeals 

District of Columbia. 


No. 8663. 


Allen T. Simmons, Appellant , 
v. 

Federal Communications Commission, Appellee . 


APPENDIX A. 

NOTICE OF INTENTION TO INTERVENE. 

Now comes WGAR Broadcasting Company, a corpora¬ 
tion organized and existing under the laws of the State of 
Ohio, and, pursuant to Section 402 (d) of the Communica¬ 
tions Act of 1934, as amended, gives notice of its intention 
to intervene and participate in the above-entitled proceed¬ 
ing as a party appellee. 

STATEMENT OF INTERVENER’S INTEREST. 

Intervener, WGAR Broadcasting Company, is interested 
in the above-entitled proceeding and it would be aggrieved 
and its interests adversely affected by a reversal of the 
Federal Communications Commission’s decision appealed 
from herein for the following reasons: 

1. Intervener is the licensee of Radio Station WGAR, 
which is operated at Cleveland, Ohio, on 1480 kilocycles 
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with power of 5 kilowatts until local sunset, 1 kilowatt night, 
unlimited time. 

2. On November 3, 1943, appellee, the Federal Communi- 
catibns Commission, granted intervener a construction per¬ 
mit to change its frequency to 1220 kilocycles, increase its 
powbr to 5 kilowatts day and night, change the location of 
its transmitting plant and install a directive antenna for 
operation upon the new assignment. Under the North 
American Regional Broadcasting Agreement, to which the 
United States is a party, the frequency of 1220 kilocycles 
is classified as a 1-A channel for use in Mexico. By Execu¬ 
tive Treaty, Series 196, between the United States and Mex¬ 
ico, the latter government agreed that the channel may be 
assigned for use in the Detroit, Michigan area, and, after 
negotiations with the Mexican government, the channel is 
now 1 available for use in the Cleveland area. 

3.1 As a result of the expansion of its plant, which is en¬ 
gaged almost entirely in the production of war materials, 
the Aluminum Company of America now' has a building 
housing sixty drop forge hammers, in operation 24 hours a 
day, located but 60 feet from the property occupied by in¬ 
tervener’s station. Six of the hammers have a falling 
weight of 20 to 21 tons, plus additional force propelled by 
steam pressure. Vibrations caused by operation of these 
hammers have already caused considerable damage to the 
equipment of WGAR. Further and, perhaps, more serious 
damage may result if WGAR continues to operate at its 
present site. The station’s tow'ers, one 360 feet high, the 
other 170 feet high, both resting upon breakable porcelain 
insulators and situated 100 feet from the nearest Alumi¬ 
num Company building, present a constant threat to the 
security of the Aluminum Company and to the continued 
operation of WGAR. 

4. : Operation of W’GAR as contemplated by the Commis¬ 
sion’s decision w'ould permit it to serve a larger area and 
population, w'ould enable the station to improve its cover- 
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age in the Cleveland area, where there is a public need for 
increased broadcast facilities, and would enable the United 
States Government to take advantage of the use of the 1220 
kilocycles channel, which otherwise might be lost to it under 
the provisions of the North American Regional Broadcast¬ 
ing Agreement. The proposed change in the operating 
assignment of WGAR would also result in improvement in 
the coverage of certain other broadcasting stations operat¬ 
ing on 1480 kilocycles, and would result, indirectly, in an 
improvement in the service available to the Canton, Ohio 
area. 

5. A reversal of said decision of the Commission, as re¬ 
quested by the appellant, Allen T. Simmons, would deprive 
intervener of its construction permit, w’ould subject it to 
the loss of expenses incurred in prosecuting its application 
before the Commission, would deprive intervener of the 
privilege and opportunity of operating its radio broadcast¬ 
ing station upon a more favorable assignment and vrould 
deprive a large listening public of improved service from 
Station WGAR. It would likewise prevent an anticipated 
improvement in the service received in areas served by 
various other broadcasting stations and would probably 
result in the loss to the United States of the use of the 
frequency 1220 kilocycles. At the same time it would de¬ 
prive intervener of an opportunity to remove its trans¬ 
mitting equipment to a location where the mutual dangers 
to the operations of intervener’s station and the plant of 
the Aluminum Company of America would no longer exist. 

WGAR Broadcasting Company, 

By Louis G. Caldwell, 

Reed T. Rollo, 

E. D. Johnston, 

914 National Press Building, 
Washington 4, D. C. 


January 27, 1944. 
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VERIFICATION. 


City of Washington, District of Columbia, ss: 

Louis G. Caldwell, being first duly sworn, deposes and 
says that be is counsel for WGAR Broadcasting Company, 
intervener; that be has read the foregoing Statement of 
Interest and knows the contents thereof; that the matters 
and things therein stated are true and correct to the best 
of his knowledge, information and belief. 

Louis G. Caldwell. 


Subscribed and sworn to before me this 28th day of Jan¬ 
uary, 1944. 


Mary Franks, 
Notary Public. 


My commission expires May 15, 1944. 
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APPENDIX B. 

STATUTES AND REGULATIONS INVOLVED. 

(In addition to those set forth in Appellant’s Brief, pp. 5-7) 

1. Communications Act of 1934. 

Sec. 303. Except as otherwise provided in this Act, the 
Commission from time to time, as public convenience, in¬ 
terest, or necessity requires, shall— 

•*#•** 

(d) Determine the location of classes of stations or 
individual stations; 


(f) Make such regulations not inconsistent with law 
as it may deem necessary to prevent interference be¬ 
tween stations and to carry out the provisions of this 
Act. * * * * 


(h) Have authority to establish areas or zones to 
be served by any station; 


(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent with 
law, as may be necessary to carry out the provisions 
of this Act, or any international radio or wire commu¬ 
nications treaty or convention, or regulations annexed 
thereto, including any treaty or convention insofar as 
it relates to the use of radio, to which the United States 
is or may hereafter become a party. 


Sec. 307(b) In considering applications for licenses, 
and modifications and renewals thereof, when and in¬ 
sofar as there is demand for the same, the Commission 
shall make such distribution of licenses, frequencies, 
hours of operation, and of power among the several 
States and communities as to provide a fair, efficient 









6 


and equitable distribution of radio service to each of 
the same. 

Sec. 606(c) Upon proclamation by the President 
that there exists war or a threat of war or a state of 
public peril or disaster or other national emergency, or 
in order to preserve the neutrality of the United States, 
the President may suspend or amend, for such time 
as he may see fit, the rules and regulations applicable 
to any or all stations within the jurisdiction of the 
United States as prescribed by the Commission, and 
may cause the closing of any station for radio com¬ 
munication and the removal therefrom of its ap¬ 
paratus and equipment, or he may authorize the use 
or control of any such station and/or its apparatus 
and equipment by any department of the Government 
under such regulations as he may prescribe, upon just 
compensation to the owners. 

*##**# 

2. Rules and Regulations of the Federal Communications 

Commission. 

Sec. 324. Broadcast facilities showing required. An au¬ 
thorization for a new standard broadcast station or increase 
in facilities of an existing station will be issued onlv after 
a satisfactory showing has been made in regard to the fol¬ 
lowing, among others: 

(a) That the proposed assignment will tend to effect 
a fair, efficient, and equitable distribution of radio ser¬ 
vice among the several states and communities. 

(b) That objectionable interference will not be 
caused to existing stations or that if interference will 
be caused the need for the proposed service outweighs 
the need for the service which will be lost by reason 

1 of such interference. That the proposed station will 
not suffer interference to such an extent that its ser¬ 
vice would be reduced to an unsatisfactory degree. 

' (For determining objectionable interference, see En- 
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gineering Standards of Allocation and Field Intensity 
Measurements in Allocation.) 


(e) That the technical equipment proposed, the lo¬ 
cation of the transmitter, and other technical phases 
of operation comply with the regulations governing 
the same, and the requirements of good engineering 
practice. (See technical regulations herein and Loca¬ 
tions of Transmitters of Standard Broadcast Stations.) 

(f) That the facilities sought are subject to assign¬ 
ment as requested under existing international agree¬ 
ments and the Rules and Regulations of the Commis¬ 
sion. 

(g) That the public interest, convenience, and neces¬ 
sity will be served through the operation under the 
proposed assignment. 


Sec. 325. Clear Channels: Class I and II stations.—The 
frequencies in the following tabulation are designated as 
clear channels and assigned for use by the classes of sta¬ 
tions are given: 

(a) To each of the channels below there will be as¬ 
signed one class I station and there may be assigned 
one or more class II stations operating limited time or 
daytime only: 640, 650, 660, 670, 700, 720, 750, 760, 770, 
780, 820, 830, 840, 870, 880, 890, 1020, 1040, 1100, 1120, 
1160,1180, 1200 and 1210 kilocycles. The power of the 
class I stations on these channels shall not be less than 
50 kilowatts. 


Sec. 328. Assignment of stations to channels.— 

(a) The individual assignments of stations to chan¬ 
nels which may cause interference to other United 
States stations only shall be made in accordance with 
the standards of good engineering practice prescribed 







8 


and published from time to time by the Commission 
for the respective classes of stations involved. (For 
determining objectionable interference see ‘‘Engineer¬ 
ing Standards of Allocation” and “Field Intensity 
i Measurements in Allocation,” Section C.) 

(b) In all cases where an individual station assign¬ 
ment mav cause interference with or mav involve a 
channel assigned for priority of use by a station in an¬ 
other North American country, the classifications, allo¬ 
cation requirements and engineering standards set 
forth in the North American Regional Broadcasting 
Agreement shall be observed. 

Sec. 333. Directional antenna: showing required.— 

(a) No application for authority to install a direc¬ 
tional antenna will be accepted unless a definite site 
1 and full details of the design of the directional antenna 
are given with the application. (See Data Required 
• with Applications Involving Directional Antenna 
Systems.) 

3. Standards of Good Engineering Practice Concerning 
Standard Broadcast Stations (550-1600 kc.) 

1. Engineering Standards of Allocation. 

Section 328 requires that individual broadcast station 
assignments shall be made in accordance with the standards 
of good engineering practice prescribed and published from 
time to time by the Commission. These standards for each 
class of station are set out below. 

•«**## 

(a) The Class I stations in Group 1 are those as¬ 
signed to the channels allocated by section 325, para¬ 
graph (a), on which duplicate nighttime operation is 
not permitted, that is, no other station is permitted to 
! operate on a channel with a Class I station of this group 
i within the limits of the United States (the Class II 
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stations assigned the channels operate limited time or 
daytime only), and during daytime the Class I station 
is protected to the 100 uv/m ground wave contour. 
Protection is given this class of station to the 500 uv/m 
ground wave contour from adjacent channel stations 
for both day and nighttime operations. The power of 
each Class I station shall not be less than 50 kw. 

3. Data Required With Applications Involving Directional 

Antenna Systems. 

Section 333 (a) requires that an application for author¬ 
ity to install a directional antenna specify a definite site 
and that full details of the directional antenna are given 
with the application. Any application not complete in these 
details will be returned to the applicant as “defective” un¬ 
der section 172. 

In order to comply with the above and to permit proper 
consideration of any application involving a directional an¬ 
tenna, the following shall be submitted in triplicate, prop¬ 
erly verified by the engineer designing the antenna, with 
each such application: (Here follows an extensive and 
highly technical enumeration of the items of information 

Cr» « 

to be submitted. Inasmuch as this enumeration will appear, 
as we understand, in the brief filed for the Commission, it 
is not reprinted here.) 

4. Locations of Transmitters of Standard Broadcast 

Stations. 

Section 324 (e) requires that the location of the transmit¬ 
ter shall comply with the requirements of good engineering 
practice. There are set out below the general requirements 
considered appropriate at this time. These standards will 
change as the art progresses and changes will be made in 
accordance with the best information available. 

All applications for approval of transmitter sites for 
regular broadcast stations must be submitted on F. C. C. 
Form 301. 
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F.C.C. Form 301 requires among other things that tripli¬ 
cate copies of the following be submitted: 

(a) Map or maps having reasonable scales (not less 
than one-half inch per mile) clearly showing: 

(1) Proposed location and present location if ex¬ 
isting station; 


(5) The location of airports, airways, and other 
radio stations, including receiving stations, except 
broadcast or amateur; 


The four primary objectives to be obtained in the selec¬ 
tion of a site for a transmitter of a broadcast station are 
as follows: 


Another factor to be considered is the relation of the site 
to airports and airways. There are no regulations or laws 
with respect to distance from airports and airways, but a 
distance of 3 miles from each is used as a guide. In case a 
suitable location is found at less distance than this, it may 
be satisfactory if the towers are suitably painted and 
lighted in conformity with the requirements of the Civil 
Aeronautics Authority, or if the towers are not higher than 
the surrounding objects. The latter is normally consid¬ 
ered poor engineering practice; however, in selecting a site 
the local aeronautical authorities should always be con¬ 
sulted if there is any question concerning erecting a hazard 
to aviation, and in case of towers over 200 feet high this 
should always be done. In passing on a location and an¬ 
tenna installation, the Engineering Department refers each 

case to the Civil Aeronautics Authoritv for its recommen- 

•> 

dation. The action of the Authority will be materially ex¬ 
pedited by the district airline inspector and local represen¬ 
tatives of the airports and airlines forwarding their ap¬ 
proval or comments to the Civil Aeronautics Authority, 
Washington, D. C. 
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4. The Commission’s Orders Relating to Regulation 3.35 

(Multiple Ownership) 

71986 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

November 23, 1943. 


Order No. 84-A 
Docket No. 6165. 

In the Matter of: 

Commission’s Order No. 84—Multiple Ownership of 
Standard Broadcast Stations. 

WHEREAS, The Commission on August 5,1941 adopted 
Order No. 84 announcing a proposed regulation (Section 
3.35) with respect to the multiple ownership of standard 
broadcast stations; 

WHEREAS, Pursuant to the opportunity afforded by 
said order interested persons filed briefs and on October 6, 
1941 argued orally before the Commission as to why the 
proposed regulation should not be adopted or why it should 
not be adopted in the form proposed; 

WHEREAS, After due consideration, the Commission is 
of the opinion that public interest, convenience and neces¬ 
sity will be served by adopting the policy set forth in the 
following regulation; 

NOW THEREFORE, IT IS HEREBY ORDERED, 
That the following regulation BE, AND IT HEREBY IS 
ADOPTED: 

Sec. 3.35 Multiple Ownership —No license shall be 
granted for a standard broadcast station, directly or 
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indirectly owned, operated or controlled 01 *, by any per¬ 
son 90 where such station renders or will render primary 
service to a substantial portion of the primary ser¬ 
vice area of another standard broadcast station, di¬ 
rectly or indirectly owned, operated or controlled by 
such person, except upon a showing that public inter¬ 
est, convenience and necessity will be served through 
such multiple ownership situation. 

IT IS FURTHER ORDERED, This regulation is to take 
effect immediately, Provided, however, That with respect 
to persons who now directly or indirectly own, operate or 
control a standard broadcast station which renders pri¬ 
mary service to a subtantial portion of the primary service 
area of another standard broadcast station, directly or in¬ 
directly owned, operated or controlled by such person, the 
effective date of this regulation shall be midnight May 31, 
1944; Provided , further , That with respect to such persons 
the Commission may, upon proper showing, extend the li¬ 
censes of the stations involved in order, in any particular 
case, to determine the applicability of this regulation or to 
permit the orderly disposition of properties. 

Adopted this 23rd day of November, 1943. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie, 

Secretary. 

9b The word “control”, as used herein, is not limited to majority stock 
ownership but includes actual working control in whatever manner exercised. 

9« The word ‘ ‘ person ’ as used herein, includes all persons under common 
control. 



13 


73294 
Public Notice 


FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

January 29, 1944. 


Report No. 519—(BROADCAST) 

The Commission en banc on January 28 extended to mid¬ 
night May 31,1944, the licenses of the following stations: 

WEEU, Reading, Pa.; WILM, Wilmington, Del.; KIEV, 
Glendale, Cal.; WBAP, Fort Worth, Texas; WAIT, 
Chicago; WLW, Cincinnati, Ohio; KFI and auxiliary, Los 
Angeles; KFAB, Lincoln, Neb.; WBBM, Chicago. 

# * # 

WJR WJR The Goodwill Station, Detroit, Mich. 

Granted renewal of license for the regular period, 
for the main and auxiliary transmitters. 

* • # 


Public Notice 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 


January 29, 1944 

The Commission draws attention of interested broadcast 
licensees to the necessity of their proceeding with due dili¬ 
gence to carry out the provisions of Order 84-A. 

To avoid hardship in any particular case where disposi¬ 
tion of one of the stations, or compliance with the Order by 
other means, is not feasible prior to May 31, 1944, the Com¬ 
mission will consider a petition for extension of license for 
such period as may be necessary to complete negotiations 
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for an orderly disposition or otherwise to comply with the 
terms of the Order, provided, such petition sets forth: 

1. The specific facts establishing 1 due diligence in the 

1 effort to effect a comnliance witli the terms of the 

* 

1 Order and the licensee’s inability to comply with the 
terms of the Order. 

2. The determination of the licensee to proceed in 
good faith as expeditiously as may be to effectuate 
compliance with the Order. 


74626 


FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

Docket No. 6165 


In the Matter of: 

! Regulation 3.35—Multiple Ownership of Standard 

Broadcast Stations 

Order No. 84-B 

At a meeting of the Commission held on April 4, 1944, 
the Commission gave consideration to the petitions pending 
before it for a suspension of Regulation 3.35, or for a post¬ 
ponement of the effective date of that Regulation. 

The Commission thereupon adopted the following Order: 

I. Except as provided below the effective date of 
Regulation 3.35 is hereby suspended. 

II. On or before May 31, 1944, all licensees to whom 
I Regulation 3.35 is or may be applicable will be re¬ 
quired to: 

1. File an application which will effect compliance 
with Regulation 3.35; or 

2. Submit a petition for extension of license for 
such period as may be necessary to complete nego¬ 
tiations for an orderly disposition or otherwise to 
comply with the terms of the Regulation, provided 
such petition sets forth: 
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a. The determination of the licensee to proceed 
in good faith as expeditiously as may be to effec¬ 
tuate compliance with the Regulation; and 

b. A statement of the steps which petitioner 
proposes to take in order to effect his compliance 
with the Regulation, and the specific facts estab¬ 
lishing due diligence in the effort to effect a com¬ 
pliance with the terms of the Regulation and the 
licensee’s inability to comply therewith; or 

3. Submit a petition for a hearing to determine the 
applicability of Regulation 3.35 to the petitioner, in 
which case the petition and the license renewal will be 
set for hearing. 

III. The license renewals of all affected licensees, 
who do not take one of the foregoing steps or who are 
unsuccessful in obtaining an extension of time under 
sub-paragraph 2 above, will be designated for hearing. 

IV. The Commission will insist upon a speedy de¬ 
termination of any proceeding hereunder and will 
require an expeditious compliance with its final order 
thereon within such reasonable time as may be fixed in 
such final order. 

V. Upon compliance with Regulation 3.35 the Com¬ 
mission will issue appropriate certificates pursuant to 
the provisions of Section 123 of the Revenue Act of 
1943. 

Adopted this 4th day of April, 1944. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie, 

Secretary . 
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5. i Actions of Commission Restricting Broadcast Applica¬ 
tions in Order to Conserve Materials and Personnel. 

I FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

(57419) 
Press Release 
January 30,1942 

Preliminary Curb on Broadcast Authorizations 

At the request of the Defense Communications Board, 
pending the adoption of a specific policy by that Board and 
the War Productions Board with respect to curtailing 
standard broadcast construction to meet materials require¬ 
ments by the military, the Federal Communications Com¬ 
mission will make no further grants for the construction 
of new standard broadcast stations or authorize changes 
in existing standard broadcast transmitting facilities 
where all or a substantial part of the primary area in either 
category already receives good primary coverage from one 
or more other stations. 

In general the Federal Communications Commission’s 
Standards of Good Engineering Practice will be used as a 
guide in the determination of good primary service. 

National defense requires that there be adequate broad¬ 
cast facilities but this does not alter the fact that everv 
economy in the use of critical materials for securing and 
maintaining these facilities must be practiced to the end 
that there will be the greatest possible saving in materials. 
Today’s announcement concerns standard broadcast facili¬ 
ties only. It is understood that the Defense Communica¬ 
tions Board is proceeding with studies looking toward the * 
conservation of materials in all other radio services and 
will submit recommendations at the earliest practicable 
date. 
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58106 
Public Notice 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

February 24, 1942. 

In the Matter of Policy and Procedure for Handling 
Standard Broadcast Applications 

Memorandum Opinion 
By the Commission: 

Because of the present war emergency, the Commission 
is called upon to formulate a policy and procedures for the 
future handling of standard broadcast station applications. 
The effective conduct of the war is, of course, a paramount 
consideration for all of us. The requirements of the armed 
services have created a shortage of the critical materials 
and skilled personnel required for the construction, opera¬ 
tion, and maintenance of radio broadcast stations. This 
must inevitably affect plans for the increase or improve¬ 
ment of broadcast facilities. 

However, it is not clear at this time that the expansion 
of broadcasting should be entirely eliminated for the dura¬ 
tion of the war. For the best war effort, it is important 
that there be adequate broadcast facilities throughout the 
nation. The three governmental agencies concerned with 
this problem—the Defense Communications Board, the 
War Production Board; and the Federal Communications 
Commission—are in agreement that, so far as possible, 
every part of the country should receive a good radio 
service. W T e have not yet reached that goal. 

It follows that the scarce materials and limited personnel 
available to the broadcast services should be carefully con¬ 
served to meet this basic need. The public interest clearly 
requires suhc conservation and the Commission must apply 
the test of public interest in exercising its licensing func¬ 
tions. The problem as to materials is of course primarily 
the concern of the War Production Board. On January 30, 
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1942, the Commission announced in a press release that at 
the request of the Defense Communications Board, pend¬ 
ing the adoption of a specific policy bv that Board and the 
War Production Board, the Commission would make no 
further grants for the construction of stations or authorize 
changes in existing standard broadcast transmitting facili¬ 
ties where all or a substantial part of the proposed new 
primary service area already receives primary service 
from one or more other stations. The Defense Communi¬ 
cations Board, on February 12, made its further specific 
recommendations to the Commission and to the War Pro¬ 
duction Board. Cooperating with both those Boards, the 
Commission has now worked out a policy and procedures 
for the handling of new and pending standard broadcast 
applications. 

Under the policy adopted the Commission will grant no 
standard broadcast station application unless a showing is 
made that: 

(1) Construction (if any) pursuant to the grant will 
not involve use of materials of a type determined by 
the War Production Board to be critical; or 

(2) Where the application is for new standard 
broadcast station, the station will provide primary 
coverage of an area no substantial part of which 
already receives primary service* from one or more 
standard broadcast stations; or 

(3) Where the application is for a change in the 

i facilities of an existing standard broadcast station, the 

change will result in a substantial new primary service 
area no substantial part of which is already provided 
with primary service* from one or more standard 
broadcast stations. 

The Federal Communications Commission Standards of 
Good Engineering Practice will be used as a guide in the 
determination of primary service. For the time being, re- 

* As here used, ‘ ‘ primary service f ’ includes service to be rendered pursuant 
to an outstanding broadcast construction authorization. 
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quests involving essential requirements for repair or main¬ 
tenance will be treated as heretofore. 

Applications not heretofore acted upon which do not fall 
within one of the three described categories will be desig¬ 
nated for hearing upon appropriate issues. In cases here¬ 
tofore designated for hearing, wdiere notice of issues has 
already been announced, specific issues appropriate to the 
new policy will be added. Cases which have already been 
heard will, when necessary to apply the new policy, be 
redesignated for hearing upon issues under this policy. 
Cases in which proposed findings have already been issued 
will be determined as heretofore. 

Applicants who consider that their applications satisfy 
the new requirements may wish to support their applica¬ 
tions by filing a proper petition supported by affidavit set¬ 
ting forth detailed data on this point. 

In cases where an application has heretofore been 
granted subject to approval of a further application to be 
filed by the applicant, such further application will not be 
granted unless the proposal meets the requirements set 
forth above, or the applicant has, pursuant to the grant, 
actually commenced construction or made substantial ex¬ 
penditures for materials or equipment prior to the date 
hereof. 

The Communications Act contemplates that construction 
permits should not be issued or allowed to remain outstand¬ 
ing where there is no reasonable prospect of completion 
of the proposed construction within a reasonable period of 
time. Hence, requests for extensions of completion dates 
under standard broadcast authorizations will not be 
granted by the Commission unless the applicant can by 
proper petition show that the proposed construction meets 
the requirements set forth above, or that the applicant has 
actually commenced construction prior to the date hereof 
and has available all the critical materials and equipment 
necessary to the completion thereof. However, requests 
for extension of completion dates under authorizations 
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issued in cases where proposed findings are now outstand¬ 
ing will be granted if the requirements set forth above are 
met, or if the applicant has available all critical materials 
and equipment necessary for completion. 

The foregoing requirements may be waived where 
changes in facilities are required to be made by an agency 
of the Federal Government. 

Special policies are now being developed with respect to 
experimental operation, frequency modulation and tele¬ 
vision stations, facsimile, and auxiliary broadcast services, 
taking into account the technical experimental benefits to 
be gained especially insofar as they may assist the war 
effort. Applications involving international broadcast sta¬ 
tions will be considered and acted upon in accordance with 
policies worked out in cooperation with other Govern¬ 
mental agencies concerned with this field. 

(s) T. J. Slowie, 

Secretary 

Dated: February 23, 1942. 


59725 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In the Matter of Policy and Procedure for the Handling 
1 of Broadcast Applications exclusive of International, 
1 ST, Developmental, High Frequency Experimental 
and Non-Commercial Educational. 

Memorandum Opinion 
By the Commission: 

Since the adoption of the Commission’s Memorandum 
Opinion of February 23, 1942, concerning policy and pro¬ 
cedure for the handling of standard broadcast applications, 
it has become increasingly apparent that further restric¬ 
tions upon the use of materials and skilled personnel for 
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the construction and operation of radiobroadcast stations 
are necessary. Public interest demands that the require¬ 
ments of the armed services be met before materials and 
skilled personnel can be used for the expansion of existing 
or the construction of new broadcast services. 

On April 16, 1942, the Defense Communications Board 
recommended to the War Production Board and this Com¬ 
mission that there be immediately placed in effect the fol¬ 
lowing policy: 

Xo future authorizations involving the use of Stay 
materials shall be issued by the Federal Communica¬ 
tions Commission nor shall further materials be allo¬ 
cated by the War Production Board, to construct or to 
change the transmitting facilities of any Standard, 
Television, Facsimile, Relay or High Frequency (FM, 
X’on-Commercial Educational, Experimental) broad¬ 
cast station. 

Upon consideration of this recommendation, the Com¬ 
mission has adopted a policy to grant no application for an 
authorization involving the use of anv materials to con- 
struct or change the transmitting facilities of anv standard, 
television, facsimile, relay, or high frequency (FM) broad¬ 
cast station. The Commission, however, has deferred 
action on the recommendation of the Defense Communica¬ 
tions Board with respect to experimental high frequency 
and non-commercial educational broadcast stations. 

Applications filed to meet the requirements of authoriza¬ 
tions heretofore made in the form of conditional grants, 
and applications requesting an extension of time within 
which to complete construction under authorizations here¬ 
tofore made, will not be granted, unless it appears that the 
applicant (1) has made substantial expenditures in connec¬ 
tion therewith or actually commenced construction prior to 
the date hereof, and (2) has on hand or available substan¬ 
tially all materials and equipment necessary to complete 
construction. 
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This policy shall not preclude the issuance of authoriza¬ 
tions involving essential repairs or replacements for the 
purpose of maintaining existing services; nor shall it pre¬ 
clude the issuance of authorizations by the Commission for 
construction of, or changes in, facilities required by the 
Commission or recommended by the head of a war agency 
of the Federal Government. 

For the purpose of carrying this policy into effect, the 
TqllowiiiS procedure will govern applications now pending: 
’fE m |vj , ^['>iie;infr who desires to prosecute a pending appli¬ 
cation involving the use of materials to construct or change 
the transmitting facilities of any standard, television, fac¬ 
simile, relay or high frequency (FM) broadcast station 1 , 
shall, on or before June 1, 1942, file with the Commission a 
formal petition embodying a statement of such facts and 
circumstances as he believes would warrant the granting 
of his application in the public interest. The filing of such 
petition will be construed as an indication of the desire of 
th£ applicant to prosecute his application, and, in the event 
the petition is denied, the application will be designated for 
hearing. Failure of any such applicant to file such formal 
petition on or before June 1, 1942, or such further time as 
the Commission may, upon satisfactory showing allow, will 
be deemed an abandonment of the application, and such 
application will be retired to the closed files of the Com¬ 
mission and dismissed without prejudice. 


T. J. Slowie, 

Secretary. 

Dated: April 27, 1942. 

i Includes all such applications filed prior to the date hereof irrespective 
of present status. 




